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STATEMENT OF ISSUE PRESENTED FOR REVIEW 


This case presents the following issue for review by this Court: May 


the Commissioner of Internal Revenue discriminate against appellant W. Astor 


Kirk (hereinafter sometimes referred to as "Kirk"), solely on the religious 
ground that he is not an ordained, commissioned, or licensed minister of the 
gospel (hereinafter also called "minister"), by requiring Kirk to pay taxes 
on his rental allowance, while Kirk's professional associates who are min- 


isters are permitted to exempt their rental allowance from taxation? 


This case has not been before this Court previously for review. 


STATEMENT OF THE CASE 
I. Introduction 

The instant case is before this Court on appeal from a decision 
the Tax Court of the United States (A., 29)" with respect to the tax 
liability of appellants for taxable year 1964. Appellants allege that the 
court below erred in not enjoining the Commissioner's discrimination against 
Kirk, which action results in a deficiency in income tax due for taxable 
year 1964 in the’ amount of $557.33. The jurisdiction of this Court is in- 
voked pursuant to 26 U.S.C.A. #7482, and appellants urge a reversal of 


the decision of the court below. 


II. Nature of the Case 


During tax year 1964, Kirk was employed by the General Board of 


*parenthetical designations indicate Appendix to the Brief and the 
page therein where referenced material can be found. 
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Christian Social Concerns (hereinafter referred to as the "Board") as direc- 


1 
tor of its public affairs program. The Board is a religious organization 


within the Methodist Church. Under the Board's personnel policy of pro- 
viding a rental allowance for each of its professional employees, Kirk, as 
such an employee, received a rental allowance as part of his compensation. 
He can claim no ecclesiastical status as a minister. His professional 


associates, who also received a rental allowance, are ministers according 


to the ecclesiastical law and practice of the Methodist/Church. 


This case results from the Commissioner's interpretation and applica- 


2 
tion of section 107(2) of the Internal Revenue Code of 1954, and certain 


provisions of the Income Tax Regs. issued pursuant to that Code. Section 


107(2) of the Code provides that 
In the case of a minister of the gospel, gross income 
does not include * * * (2) the rental allowance paid to 
him as part of his compensation, to the extent,used by him 
to rent or provide a home. : 


The pertinent provisions of the Income Tax Regs. are to be found in 


sections 1.107-1 (26 C.F.R. #1.107-1) and 1.1402(c)-5 (26 C.F.R. #1.1402 


(c)-5). It is provided in section 1.107-1 that 
In the case of a minister of the gospel, gross income 

does not include * * * the rental allowance paid to him 

as part of his compensation to the extent such: allowance 

is used by him to rent or otherwise provide a home. In 


leirk headed the Department of Public Affairs, one of eight depart- 
mental units comprising the organizational structure of the Board. 


aoae 26 U.S.C.A. #107(2). All statutory references are to the In- 
ternal Revenue Code (1.R.C.) of 1954 unless otherwise noted. 


NS ; 


order to qualify for the exclusion, the * * * rental 
allowance must be provided as remuneration for services 
which are ordinarily the duties of a minister of the 
gospel. (Emphasis added). 
Section 1.1402(e)-5() (2) of the Income Tax Regs. provides that 
the services which are ordinarily the duties of a minister shall include 
* * * the control, conduct and maintenance of religious 
organizations (including the religious boards, societies, 
and other integral agencies of such organizations), under 


the authority of a religious body constituting a church or 
church denomination. * * * 


KEKE KEEKKEKEKEEEE 


(ii) Service performed by a minister in the control, 
conduct, and maintenance of a reliSious organization re- 
lates to directing, managing, or promoting the activities 
of such organization. * * * (Emphasis added). 
As interpreted and applied by the Commissioner, the cited statutory 
provision and administrative regulations have the practical effect of 
: PE, : , A 
creating an exemption from income taxation for a rental allowance paid 
as part of compensation -- provided the recipient thereof can claim an 
ecclesiastical status as a minister. In the case presented here, the 
Commissioner seeks to reauire Kirk to pay income taxes on the rental allow- 
ance received by him in tax year 1964 for services performed in directing, 
managing, and promoting the social action activities of the Board. Kirk's 
professional associates, who performed the same type of services for the 
Board in tax year 1964, are not required to pay income taxes on the rental 
allowance received by them. Thus the treatment of Kirk's rental allow- 
ance differently from that received by other professional staff members of 


the Board is based squarely and solely on religious factors. 


EEE 


tax exemption" is effectuated by permitting exclusion of rental allow- 
ances from gross income in computing taxable income. In this Brief, "tax 
exemption” and "exclusion from gross income" are used interchangeably. 


III. Proceeding before the Court Below 
The instant case clearly involves the fundamental issue of the per- 
missibility under the Constitution of a fiscal policy which allows the. 


Commissioner to discriminate against a nonclergyman like Kirk and in favor 


of the clergy, as a class, with respect to exemption of a rental allowance 


from taxation. 


In the proceeding before the court below, Kirk Seoressty and strongly 
contended that for the Commissioner, solely on religious igrounds, to require 
him to pay taxes on his rental allowance, while exempting his professional 
colleagues from that requirement, would (a) deprive him of his property 
without due process of ee and (b) constitute eveemania? action respect- 
ing an establishment of religtons The discrimination involved, therefore, 


was arbitrary and unreasonable. ; | 


Appellants prayed for relief which would “prohibit the Commissioner 
from arbitrarily and unreasonably discriminating against’ * * * Kirk with 
respect to a taxpayer's privilege of excluding from gross income the 
rental allowance" paid as part of compensation by the Board to rent or 
otherwise provide a home. (A., 6 ). 


The Court below erroneously assumed that the issue of whether or not 
the discrimination challenged here is impermissible need not be resolved 
in order to dispose of this case. Kirk was deemed to be "merely a non- 


ordained church employee" who performed services of a "secular nature." 
Ee 

4uno person * * */shall/ be deprived of life, liberty, or property 
without due process of law. * * *" U.S.C.A. Const., Amend. 5. 


S"Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof. * * *" U.S.C.A. Const., Amend. 1. 
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inion (A., 26). However, the court below did recognize that "There can 
be no serious question that [Rirk/ falls fairly within the bounds of the 
requirement of p i services which are ordinarily the duties of a 
minister.” Id. (@., 23). Since Kirk is not a minister, by his own admis- 
sion, the court below simply held that he is not entitled to claim the 
tax exclusion privilege authorized by section 107(2) of I.R.C. and more 
particularly defined in the Income Tax Regs. (sections 1.107-1 and 
1.1402(c)-5). Implicit, sf not asserted, in the holding of the court below 
is the viewpoint that Kirk's professional associates who enjoy the eccle- 
siastical status of a minister are relieved of any legal obligation to 
pay taxes on their rental allowance. Thus the court below ignored the 
basic issue of whether or not governmental provision of tax exclusion 
benefits only for the clergy members of Kirk's employer constitutes un- 


constitutional discrimination against him. 


In accordance with its holding, the court below decided that there is 
a deficiency in income tax due from appellants for the taxable year 1964. 
That decision was entered on November 26, 1968, and it is from the same 


that appellants now appeal to this Court. 


FACTS 


The facts in the instant case were fully stipulated by the parties 
and the case was submitted to the Tax Court under Rule 30 of that court. 


The stipulation of facts was incorporated by reference in the findings of 


the court below. Opinion (h,16)- 


The only facts that warrant repeating in this Brief are the following: 


(1) The services performed by Kirk for the Board were not different in 
character from those performed by other professional employees; and (2) 
those services were not sacerdotal in character, nor did'!they involve the 


conduct of religious worship. Opinion (A., 17). Hence they “were of a 


secular nature." Id. (A., 26). 


Proper disposition of the claim against appellants requires 
resolution of the basic constitutional issues involved in the 


a resolution of the basic consti eee eee 

instant case. 

The Commissioner has proceeded against Kirk pursuant to a fiscal 
policy which permits a minister to exclude a rental allowance from taxation 
where that allowance is received as part of compensation for performing 
even services which are essentially of a secular nature. In the instant 
case, a minister may exclude a rental allowance provided in connection 
with the "control, conduct, and maintenance" of the Board, which functions 
are more particularly defined as "directing, managing, or promoting the 
activities" of the Board. See 26 C.F.R. #1.1402(c)-5. “The parties stipu- 
lated, and the court below found that those functions, performed for the 
Board by both Kirk and his professional associates, wer: "not sacerdotal 
in character, nor did they involve the conduct of religious worship." 
Opinion (A., 17). However, the privilege of excluding ja rental allowance 
from taxation is available only to a Board staff member who can claim an 


ecclesiastical status as a minister. 


\ 


It is beyond reasonable argument that the fiscal policy serutinized 


here, and pursuant to which the Conmissioner claims a deficiency exists in 


tax for 1964, is based on religious criteria and is 
us interests. It is equally unassail- 


¢ that policy to the facts of this case has a direct 


He is not given the 


her X discriminated against. The central issue centers 
question whether or not the degree and character of the actual 


against Xirk are impermissible under the Constitution. 


t below declined to Sonstder that issue directly or explicitly. 
Nevertheless, its decision that a deficiency exists in appellants’ 1964 
tex return is, in substance and effect, a decision that neither the degree 
nor the cherecter of the discrimination against Kirk contravenes the limita- 


tions of the due process clause of the Fifth Amendment, or violates the 


BA a me x ; 6 
prohibitions of the establishment clause of the First Amendment. Hence 


thet fundamental issue is inescapably presented to this Court for review 


and resolution. 


Appellants argue here that the fundamental issue presented to this 


EEUU EEE 


6the effect of the refusal by the court below to grant Kirk the 
relief prayed for is to sanction the discrimination against him. In effect, 
the court below decided that the Comaissioner’s action against Kirk does 
not violate his constitutional right to freedom from arbitrary discrimina- 
tion. Moreover, that court's holding amounts to a decision, in substance, 
that Kirk’s right to immnity from discrimination tending toward an estab- 
lishment of religion is not infringed unreasonably by a governmental 
determination that a deficiency exists in appellants’ income tax return 
for 1964. The deficiency exists only because Kirk is not accorded the 
same privilege granted to his professional associates. 


8 
Court should be resolved by a decision as follows: That) it is constitu- 
tionally impermissible for the Commissioner, on the basis of religious 
factors alone, to grant to some of the Board's pretension: employees the 


financial privilege of excluding their rental allowance from taxation, and 


to deny that privilege to the other professional staff members. 


I 


The discrimination against Kirk cannot be justified by 
regarding tax exemption of a rental allowance as a iprivilege 
which may be granted or withheld on any conditions.) 


The Commissioner contended, and the court below Mas ners that the 
fiscal policy which governed his determination in this case merely in- 
volves a tax exclusion "granted by legislative grace to ministers of the 
gospel alone." Opinion (A., 27; emphasis in the origing!). But the fact 
that the exclusion is regarded as a matter of “legislative grace" or a 
“privilege” does not mean that it may be granted or withheld on unconsti- 
tutional conditions. It "now seems well-established that /governmental/ 
power to deny a particular privilege altogether does not imply an equiva- 
lent power to grant such a privilege on eaeeneeerenionall conditions." 


United States v. Seeger, 326 F.2d 846, 851 (2d Cir. 1964); affirmed, 


380 U.S. 163 (1965). 


It could hardly be argued, for example,that the power of the legis- 
lature to deny tax exemptions for all rental allowances would permit a 
| 


legislative body to deny such exemptions to all recipients thereof who are 


Negroes. Conversely, a legislative body would seem to lack the power to 


grant such exemptions to Negroes only. For in Speiser v. Randall, 
| 


357 U.S. 513, 518 (1958), the Supreme Court stated that appellees there 
{state and local officials in California) were "plainly mistaken in their 
argument that because a tax exemption is a ‘privilege’ or ‘bounty,’ its 


denial may not infringe Ta constitutional right/." In a more recent case, 


that Court has observed that"it is too late in the day to doubt that the 


liberties of religion and expression may not be infringed by the denial of 
or placing of conditions upon 2 benefit or privilege." Sherbert v. Verner, 


374 U.S. 398, 404 (1963). 


Undoubtedly Kirk has 2 constitutional right not to be a minister. 
Therefore, the Commissioner may not require, as a condition for granting 
a particuler tax exemption, that Kirk forego enjoyment of his constitu- 
tional right not to be a clergyman. The principle that unconstitutional 
conditions may not be attached to the granting or withholding of a govern- 
mentally created privilege or benefit is supported by a significant body 
of judicial authority. This Court has held that the CAB cannot condition 
a flying permit on consent of an airline company to discretionary summary 
revocation by the agency. Standard Airlines, Inc. v. CAB, 85 App. D.C. 29; 
177 F.2d 18 (1949). "The Government cannot make a business dependent 
upon a permit and make an otherwise unconstitutional requirement a con- 
dition to the permit." Id., 31. The "unconstitutional conditions doctrine" 
was applied to forbid discontinuance by a state agency of unemp loyment 
benefits to a person refusing Saturday employment which interfered with 
the free exercise of his religion. Sherbert v. Verner, supra. Courts 
have held that a state "cannot condition the granting of even a privilege 
upon the renunciation of the constitutional right to procedural duc 


process.™ Dixon v- Alabama State Board of Education, 294 F.2d 150, 156 


(Sth Cir. 1961); cert. denied, 368 U.S. 930 (1961). A state has been 


10 
prohibited from conditioning the granting of special veterans' exemption 
from state taxation on a loyalty oath. Speiser v- Randall, supra. Thus 
a ae body of judicial authority refutes any presumption or propo- 
sition that privileges and benefits bestowed by government Senoar obliga- 


tion are entirely immunized against constitutional prescription or pro- 


fh A CARET) : 
scription. It would appear that exaction of a status of minister of the 


gospel as a condition of obtaining exemption of a rental allowance from 


taxation is beyond the scope of constitutional legitimacy. 


Appellants implore this Court to consider the Soeeteattonatity, of 
the particular limitation of the tax exclusion involved here, and to 
determine whether or not Kirk's failure to possess a governmentally pre- 
scribed ecclesiastical status is sufficient reason to deny the excluda- 
bility of his rental allowance from taxation. The question to be answered, 
therefore, is as follows: Is it constitutionally permissible for the 
Commissioner to grant the privilege of excluding taxation of a rental 
allowance only to those professional staff members of the Board who have a 


governmentally prescribed status of minister of the gospel? 


It 


The discrimination against Kirk is arbitrar amreasonable 
and unfair because a status of minister has no substantial rela- 
tion to the requisite ualific 

he social action activities of the Board. 


promoting t 
In the contexts of the facts of the instant eo distinction 
made by the Commissioner between Kirk and his professional associates 


would seem by any reasonable standard of judgment to lack that essential 
A 


Tp iseretionary power does not carry with it the right to its 
arbitrary exercise. Otherwise the existence of the power itself 
would encounter grave constitutional doubts." Shachtman v. Dulles, 
96 App. D.C. 287, 290; 225 F.2d 938 (1955). 


1l 
degree of fundamental fairness required by the due process clause of the 
Fifth Amendment. The Board's needs for persons with the required knowl- 
edge, skills and experience to direct, manage, and promote its social . 
action activities can not be met by confining recruitment to a labor market 
composed only of individuals who are ministers. That fact was recognized 
by the Board when it adopted general personnel policies which, inter alia, 
provide a rental allowance, as part of compensation, for all of its pro- 
fessional staff. There exists neither a rational nor a reasonable basis 


for the Commissioner to limit tax exclusion benefits to the professional 


staff members of the Board who happen to have an ecclesiastical status of 


minister. 


The instant case presentSa clear illustration of the irrationality 
and unfairness of such a limitation. Appellant W. Astor Kirk was one of 
twelve professional staff employees who, during tax year 1964, directed, 
managed, and promoted the social research, education, and action programs 
of the Board. (A., 10). In order to perform those services, a staff 
person has to have specialized training and/or experience in such be- 
havioral sciences as economics, sociology, social psychology, political 
science, and anthropology; or in public and private administration, 
financial management, systems analysis, and communications; or in social 
ethics, intercultural education, and human relations. The mere fact that 
an individual happens to have an ecclesiastical status of minister docs 


not mean that he or she possesses the requisite qualifications. 


Kirk has'a Ph. D. degree in government, economics and public admin- 
istration. Prior to being invited by the Board to Join its professional 


staff, he had taught political science and economics at the college level 


for 15 years. Also, he had acquired considerable experiénce in social 


science research, and had served as a social science consultant to both 
public and private agencies dealing with critical urban affairs. As 
Rereator of the Board's public affairs department, Kirk was eeevened the 
responsibility for promoting, sponsoring and administering programs of 
research, education, and action in the following social problem areas: 
civil liberties and civil rights, church and state relations, public policy 
on education, housing and urban affairs, legislative reapportionment, and 


group participation in the political process. 


From the foregoing description of Kirk's responsibilities, it should 
be obvious that an ecclesiastical status of minister bears no necessary or 
substantial relation to the requisite professional qualifications for 
directing, managing, and promoting the social action activities of the 
Board. Therefore, for the Commissioner to deny the exclusion of his 
rental allowance from taxation because he is not 2 minis'ter neither 
promotes a "fecling of just treatment" nor engenders mai rosonnd attitude 
of fairness between . . . the individual and government Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U.S. 123, 162 (1961). (Frank- 


furter, J., concurring.) See also Galvin v. Press, 347/UeS. 522, at 530. 


What appellants oppose is the Commissioner's unreasonable and unfair 
practice of granting a particular privilege (exclusion of rental allowance 
from the burden of taxation) to a given class of individuals (ministers of 
the gospel), selected from a larger category of persons (those directing, 
managing, and promoting the activities of the Board), but between those 


favored and those not favored by the exclusion "no reasonable distinction 
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That practice of the Commissioner 
is arbitrary, wumreasonable and grossly unfair, and it is not sustainable 
under the due process clause of the Fifth Amendment. However, if the Com- 


missioner contends that his practice is permissible, then he has the bur- 


den of proving to this Court that a governmentally prescribed ecclesiastical 


status of minister is a natural, intrinsic, or logical distinction, and 
that such a status provides a valid basis for classification in dealing 
with a rental allowance received by professional employees of the Board. 
For surely governmental action creating a tax exempt category, as well as 
the treatment of persons encompassed by it, is constitutionally unsupport- 


able if it is arbitrary, unreasonable, or grossly unfair. 


IIL 


The discrimination against Kirk is arbitrary, unreasonable 
and unfair because it is not related to any legitimate public 
urpose within the competence of government to effectuate. 


Appellants have shown that any fair appraisal of the facts of this 
case will support a conclusion that the action of the Commissioner challenged 
here discriminates against Kirk. A fundamental issue presented, therefore, 
is whether or not that discrimination can be validated by reference to its 
support of some proper public interest within the Commissioner's competence 
to effectuate. Otherwise the distinction made between Kirk and his pro- 


fessional associates deprives Kirk of his property without due process. 


LEE EEE 


sce Franchise Motor Freight Ass'n. v. Scavcy, 235 P. 1000 (1925), 
where the Supreme Court of California said that it is a well settled prin- 
ciple, “that a statute makes an improper and unlawful discrimination if it 
confers particular privileges upon a class arbitrarily selected from a 
larger number of persons, all of whom stand in the same relation to the 
privileges granted, and between whom and the persons not so favored no 
reasonable distinction or substantial difference can be found justifying 
the inclusion of the one and the exclusion of the other." Id., 1002, 
(emphasis added). 
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< It is a well-established principle that to be in apie with the 
due process requirements of the Fifth Amendment, governiental action in- 
volving discrimination against particular individuals, groups, or classes 
of persons must conform to three essential standards: First, such action 
must not be arbitrary, unreasonable, or unfair in a Sonstesetionsd sense; 
second, it must be aimed at accomplishing some proper public objective that 
is constitutionally within the competence of government 'to effectuate; and 
third, the means chosen must be reasonably related to the legitimate end 
pursued, See Schneider v. Rusk, 377 U.S. 163 (1964); Galvin v. Press, 
347 U.S. 522 (1954); Virginian Railway Co. v. System Federation No. 40, 
300 U.S. 515 (1937); Davidson v. New Orleans, 96 U.S. 97 (1877), comments 
of Mr. Justice Bradley; Boylan v. United States, 310 F.2d 493, 498 (9th 
Cir. 1962); Lapides v. Clark, 85 App. D.C. 101, 176 F.2d 619, 620-21 


(1949), cert. denied 338 U.S. 860 (1949); North American Co. v. Securities 


and Exchange Commission, 133 F.2d 148, 154 (2d Cir. 1943). 


The contested action of the Commissioner in the instant case fails 


to conform to the first and second standards of due process just stated. 


Appellants acknowledge that governmental determinations may affect 
some individuals and groups differently than others; aia that so long as 
the principle of classification involved is reasonable, not arbitrary in 
a constitutional sense, and rests upon some logical ene of difference 


which has a fair and substantial relation to a proper object of govern- 


mental action, the differentiation is warrantable. The Commissioner's 


discrimination against staff members of the Board who have no ecclesi- 


\ 


astical status of minister of the gospel does not meet this test. The 


differentiation involved here is not based on any logical ground of differ- 


uD) 
ence; nor is it ‘supportive of any known objective related to the public 
™ 


interest which is constitutionally within government's competence to foster. 


Examination of the legislative history, administrative application, and 
judicial interpretation of the statutory provision (26 U.S.C.A. #107(2)) 
and the agency regulations (26 C.F.R. #1.107-1 and 26 C.F.R. #1.1402(c)-5) 
fails to yield a proper public purpose that might be served by denying 
Kirk the rental allowance exclusion, while granting that privilege to his 
staff colleagues who are ministers. No acknowledged public interest is 
advanced; no indicated social evils are corrected; no recognized inequities 
are rectified; and no identified aspect of the "general welfare" is promoted 
by that discrimination against Kirk. Nor can a claim be made by the 
Commissioner that the discrimination reeuice from a deliberate utilization 
of fiscal policy to control human conduct, to adjust economic interests, to 
mitigate a danger to the commonweal, or to influence the allocation of 
human resources in a determinate manner in order to benefit the general 
society in some particular way. Appellants’ diligent search of historical 
evidence has not disclosed a reasonable ground to validate the governmental 
classification involved in limiting tax exemption of a rental allowance to 


the ministerial members of the Board's professional staff. 


With respect to governmental action involving exercise of the com- 
merce power, and containing a discriminatory classification, the require- 
ments of due process are satisfied if such action has a "reasonable rela- 


tion” to a “legitimate” governmental purpose and is not arbitrary or 


capricious. See Boylan v. United States, supra, 498; Virginian Railway 


Co. v. System Federation No. 40, supra, 558. Appellants have found no 
authority which denies the applicability of that principle to an exercise 
of the taxing power. Governmental determinations which involved distinc- 
tions between particular individuals or classes have been sustained as not 
violative of due process where shown to be aimed at effectuating a legiti- 
mate public purpose.. Korematsu_v. United States, 323 U.8. 214 (1944); 
Hirabayashi _v. United States, 320 U.S. 81 (1943); Detroit Bank v. United 
States, 317 U.S. 329 (1943); Sunshine Anthracite Coal cae v. Adkins, 

310 U.S. 381 (1939); Currin v. Wallace, 306 U.S. 1 (1938); Steward Machine 


Co. v. Davis, 301 U.S. 548 (1937); and Employing Lithographers of Greater 
Miami v. N.L.R.B., 301 F.2d 20 (5th Cir. 1962). 


On the other hand, it is a settled principle that determinations of 
the Federal Government, involving an exercise of the taxing power, may be 


so arbitrary and unjustifiable as to cause them to fall before the Fifth 


Amendment. Heiner v. Donnan, 285 U.S. 312 (1932); cf. Hoeper v. Tax Com- 


mission, 284 U.S. 206 (1931) and Nichols v. Coolidge, 274 U.S. 531 (1927). 


A scheme of classification, like the one involved in the instant case, 
established for the imposition or relief of a tax burden, based exclusively 
on ecclesiastical law or practice, and not aimed at effectuation of a 
secular public purpose, is arbitrary, unreasonable, and grossly unfair. 
Like a scheme of distinctions based solely on race, it should be scruti- 
nized by the courts with particular care, since it, too, is "contrary to 
our traditions and hence constitutionally suspect." Bolling v. Sharpe, 


347 U.S. 497, 499 (1954). 


Although the due process ¢lause of the Fifth Amendment does not pro- 
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it does forbid discrimination 


the pursuit of a permissible end. Review of 


d above clearly discloses one limitation on 


A privilege, benefit, opportunity, or special finan- 


granted to some individuals and withheld from 
others where the basis of the differentiation in treatment is arbitrary 
and unrecsonable, or where it has no reasonable or substantial connection 


with any legitimate public 


Tne court below erred in not holding that the Commissioner's discrimi- 
is impermissible under the Fifth Amendment. Appellants 


s Court to review and reverse that decision. 


Iv 


Appellants contend that the Commissioner's determination, which dis- 
criminates against “irk and in favor of his professional associates who 
have the governmentally prescribed status of minister of the gospel, trans- 
gresses the limitations of the establishment clause of the First Amendment. 
The principles for judging whether or not a public policy like the one in 
question in this case conforms to the requirements of the establishment 
clause, have evolved from a series of historic decisions of the Supreme 
Court: Everson v. Board of Education, 330 U.S. 1 (1947); McCollum v. 
Board of Education, 333 U.S. 203 (1948); Zorach v. Clauson, 343 U.S. 306 
(1952); McGown v. Maryland, 366 U.S. 420 (1961); Two Guys from Harrison- 


Allentown, Inc.iv. McGinley, 366 U.S. 582 (1961); Braunfeld v. Brown, 
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366 U.S. 599 (1961); Gallagher v. Crown Kosher Super Market, 366 U.S. 617 


(1961); Torcaso v. Watkins, 367 U.S. 488 (1961); Engle v. Vitale, 370 U.S. 


421 (1962); and Abington School District v. Schempp, 374, U.S. 203 (1963). 


eo ee — eo 


The authoritative principles derived from those Supreme Court decisions 


are epitomized in the rule that governmental actions affecting religious 


interests are sustainable under the establishment clause only if such 


actions are in pursuit of a secular purpose and have, in their actual oper- 


9 
ation, a primary secular effect. 


It was in the Schempp case that the Supreme Court explicitly and 
succinctly stated the rule that governs determination of the validity 


the Commissioner's tax exemption practices in the instant case: 


The test may be stated as follows: what are the pur- 
pose and primary effect of the enactment? If either is 
the advancement or inhibition of religion then the enact- 
ment exceeds the scope of the legislative power as cir- 
cumscribed by the Constitution. That is to say that to 
withstand the strictures of the Establishment Clause there 
must be a secular legislative purpose and a primary effect 
that neither advances nor inhibits-religion. Abington 


School District v. Schempp, supra, at 222. 


Elsewhere in this Brief appellants have shown exons Te the 
Commissioner seeks to apply to the facts of this case a fiscal policy which 
provides preferential tax exemption benefits for certain members of the 
Board's staff, because they can claim an ecclesiastical status of ministers. 
Appellants have no knowledge of any facts which permit a reasonable con- 


clusion to be drawn, that providing preferential tax exemption benefits 

See Moore, The Supreme Court and the Relationship, Between the “Estab- 
lishment" and "Free Exercise" Clauses, 42 Tex. L. Rev. 142, 186 (1963); 
Giannella, Religious Liberty, Nonestablishment, and Doctrinal Development: 
Part II, 81 Harv. L. Rev. 513, 515 (1968); Choper, The Establishment Clause 
and Aid to Parochial Schools, 56 Cal. L. Rev. 260, 269 (1968); and P. 
Kurland, Religion and the Law 18 (1962). 
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a class, is directed at the accomplishment of an identi- 
It ought not to be presumed that facts exist which 
constitutionality of a practice of selecting a particular class 
or preferential tax exemption benefits. The argument against 
lsuch presumption is especially weighty where, as in the instant case, the 


election is based entirely on criteria derived solely from ecclesiastical 


The Commissioner must show that permitting ministers on 


to permit Kirk to make such exclusion of his rental allowance, is 
the accomplishment of a secular purpose. In the absence of such a 
the Commissioner's determination of a tax deficiency, in this 


unsustainable under the establishment clause of the First Amend- 


It can hardly be gainsaid that to deny nonclergy staff members of the 
Board a tax exemption benefit, merely because they are not ministers, has 
a primary eff providing a preferential financial advantage for the 
clergy employees of the Board. It is unnecessary to belabor the point 
that such primary effect is not secular in character. A government policy 


which establishes a subvention for ministers, as a class, by relieving 


them of a tax burden imposed upon all other groups in the community, has 


a primary effect of fostering distinctively religious interests. 


The statutory provision (26 U.S.C.A. #107(2)) and administrative regu- 
lations (26 C.F.R. #1.107-1) are constitutionally intolerable for another 
reason. They represent governmental action which "establishes" the Chris- 


tian religion. For they provide tax exemption benefits only to "ministers 
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of the gospel," a concept whose meaning derives from the Christian faith. 

"T am sure that no Jewish rabbi would want to be called a minister of the 
10 

gospel." Thus Kirk would still be subject to discrimination if he were 


a minister of Judaism, Buddhism, or Islamism. 


Also involved here is a type of governmental action which has some 
bearing on the "free exercise" of religion. The Seexenency, determination 
made by the Commissioner, in the circumstances of this case, can have a 
potentially adverse effect upon Kirk's free exercise of his religion. To 
deny the tax exemption involved here because Kirk chooses not to become a 
minister, is in effect to penalize him for choosing to remain a layman. 
Its injurious effect, in the factual context of this case, is the same as 


11 
if the Government were to fine him for not being a minister. Thus. the 


Commissioner's determination forces Kirk to choose between following his 


decision not to become a minister (Stipulation of Facts,| A.,10) and 


forfeiting the financial benefits of tax exemption of a rental allowance. 


Cf. Sherbert v. Verner, supra, at 404. 


In accordance with the principles articulated and examined hereinabove 
in Point IV, appellants assert the contention that the Commissioner"s 
determination of a deficiency in their income tax for 1964 is not a valid 


governmental action, for the following reasons: (1) The public policy 


a 


10 
L. Harold DeWolf, Dean of the Wesley Theological Seminary of the 
Methodist Church, Letter dated October 27, 1966. (A., 32). 


130 Speiser_v. Randall, supra, at 518, the Court declared: "To deny 
an exemption /from a particular state tax/ to claimants who engage in cer- 
tain forms of speech is in effect to penalize them for guch speech. Its 
deterrent effect is the same as if the State were to fine them for such 
speech." 
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involved, which the court below interpreted as compelling that determination, 


the achievement of a secular purpose; and (2) application 


Kirk's se wi no roduce rimar 
rk's case at bar will t a a ima 


For purposes of income taxation, the Commissioner treats the rental 
llowance received by appellant W. Astor Kirk differently than he treats 


a . 


the rental allowance received by Kirk's professional associates. The dis- 
made by the Commissioner is based on the fact that Kirk does not 
have a governnentally prescribed status of minister of the gospel, while 
his professional colleagues, who are treated preferentially by the Com- 
issioner, can claim possession of such a status. The Commissioner con- 


tends that his discrimination against Kirk is sanctioned by the fiscal policy 


incorporated in section 107(2) of the Internal Revenue Code of 1954. 


Therefore, this case presents the fundamental substantive issue of the 
constitutionality of the requirement of a particular ecclesiastical status 
as a qualification for obtaining tax exemption of a rental allowance, pro- 
vided to Kirk as part of compensation for directing, managing, and pro- 
moting the activities of his employer--the General Board of Christian 
Social Concerns of the Methodist Church. The issue presented to this Court 
represents an important controversy between the parties over a significant 
matter of public policy. Appellants, of course, adhere to the proposition 
that courts should dispose of public policy controversies of a justicia- 
ble nature "within the narrowest confines that intellectual integrity per- 


mits." Joint Anti-Fascist Refugee Committee v- McGrath, supra, at 149-50. 


However, they respectfully submit to this Court the sen. that "in- 

tellectual integrity" requires judicial acknowledgement of the fact that 
the Commissioner, in the instant case, has made a determination which qa) 
deprives appellant W. Astor Kirk of his property without due process, and 
(2) is in violation of the prohibition against promoting an establishment 


of religion. 


For the foregoing reasons, the Tax Court of the United States erred 
in not enjoining the discrimination against appellant W. Astor Kirk, and 


hence the decision of that court should be reversed by this Court. 
Respectfully submitted. 


May 1969 


W. ASTOR KIRK, © 


VIVIAN M. KIRK, 


Appellants. 
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TAX COURT OF THR UNITED STATES 


* W. Astor Kirk and Vivian M. Kirk, 
S Petitioners 


i v. 
=a Docket No. _6333-66 


Commissioner of Internal Revenue, 
Respondent. 

The ebove-naned petitioners hereby petition for a redetermination of the 
Geficiency set forth by the Commissioner of Internal Revenze in his aoticeno? a 
deficiency, For= L-D1A/AP:H:VCC:90-D, dated September 8, 1966, aad as the basis 
for ihneir case allege as follows: 

1. —— are individuals (nusband and wife), and they reside at 1611 


Astor Place, Austin, Texas (Zip Code 7872 1). The return for the period nore 


involved was filed ~ith the district director for the Baltimore, Marylend district 


of the Taternal Reverue Service. A 

2. The netice of deficiency (a copy of which is attached an@ marked "Exhidit 

Mm = - s 

At) aay mailed to petitioners on Septenber 8, 1966. 

as The deficiencies es determined by the Commissioner are in income taxes 
for the calendar year '1964 in the amount of $765.56, practically the whole ancunt 
of which is here in dispute. 

4. The determination of tax set forth in the said notice of deficiency is 
based upon the following errors: 

(a) An interpretaticn of lax which denies to petitioner W. Astor Kirk the 
right not to be arbitrarily and unreasonably discrizinated against with respect to 
a taxpayer's privilez? 2f excluding from grosz income the rentat allowance paid, 


as part of compensation. by his employer to rent or otherwise provide a home, to 


the extent euch allowance is actually used for the said purpose. 


{b) A decrease by the Comaissioner of the allowable medical expenses claimed 


by petitioners, to the extent that said decrease iz based on an unlawful dis- 


allowance of the exclusion of such rental allowance from petitioner's’ gross in- 
come, 

5. The facts upon which the petitioners rely as the basis of their case are 
as follows: 

(a) During the calendar year 1964, petitioner W. Astor Kirk was one of 12 
professional staff persons employed by the General Board of Christian Social Con- 
cerns of The Methodist Church (hereinafter referred to as the "board") . 


(b) Under the ecclesiastical law of the said Church, the board is directed 


"To lift up before the members of the church and also the secular world the Chris- 


tian concern for personal, social, and civic righteousness; to'analyze the issues 


which confront the nation and the world as well as the local community and the 


person; and to propose Christian lines of action." Discipline of The Methodist 


Church (1964 Edition), Paragraph 1516. The professional staff of the board are 
required to "conduct a program of research, education, and action" with respect 
to approximately 36 specified social issues and prObiese) Ibid., Paragraphs 
1535, 1538, and 1541. (Emphasis added.) 

(c) An established policy of the board is to Drorics a ental allowance for 
each of its professional staff members, as part of his coupensation, to assist the 
employee in renting or otherwise securing a home for himself and his family. .A 
copy of the letter certifying the amount of rental allowance paid to meiner 
W. Astor Kirk in calendar 1964 is attached and marked vExhibit B." 

(d) Although petitioner W. Astor Kirk is not an ordained, commissioned, or 
licensed "minister of the gospel," the functions performed by him (as a professional 
employee) for the board were not different in character from those performed by 
the board's other professional employees who are clergymen ecoueaing to the eccle- 
siastical law of The Methodist Church. As a senior staff executive with professional 
training and experience in social science (Ph. D. Degree in goveranent and economics), 


| 
petitioner W, Astor Kirk was assigned the responsibility of planning, projecting, 


and directing the bourd's social research, education, and action programs in public 


ioe 

affairs, Petitioner Wi Astor Kirk, prior to accepting the board's invitation to 
join its professional staff, had completed 15 years of service as a Romrere pro- 
fessor, a social science research specialist, and a consultant to a number of 
public and private agencies. 

Wherefore, the petitioners pray that this Court may try the case and grant them 
relief, to-wit: {1) Prohibit the Commissioner from arbitrarily and unreasonably 
discriminating against petitioner ¥. Astor Kirk with respect to a taxpayer's 
privilege of excluding from gross income the rental allowance paid, as part of com- 
pensation, by the board to rent or otherwise provide a hone; and (2) forbid the 
Commissioner from decreasing the allowable medical expenses claimed by petitioners, 
to the extent that the decrease determined by the Commissioner is based on an unlawful 


disallowance of the exclusion of rental allowance from petitioners’ gross income. 
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W. Astor Kirk 


¢ t 4 ‘7 F 
WEI WA 


Vivian M. Kirk 


1611 Astor Place, Austin, Texas 78721 


STATE OP TEXAS 
COUNTY OF TRAVIS 


W. Astor Kirk and Vivian M. Kirk, being duly sworn, say that they are the 
petitioners above named; that they have read the foregoing petition and are 
familiar with the statexents contained therein, and thet the statements contained 
therein are true, except those stated to be upon information and belief, and that 
those they believe to be true. — | Va yer 

x . ye 

Lisi rtk 


Aaa on: 
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SUBSCRIBED AND SWORN TO BEFORE ME THIS 21%% day of Yoverher 
1966. y Wi . 
SS ! Z gern ns ger 
STIID CUT av pie 


Notary Public in and for 
Travis County, Texas. 
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W. ASTOR KIRK AND VIVIAN M. KIRK, 
Petitioners, 
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| 
COMMISSIONER OF INTERNAL REVENUE 


? 


Resvondent. 


THE RESPONDENT, in answer to the petition filed in the above-entitled 


case admits azd denies as folleizs 


1-2. Admits the allegations of paragraphs 1 and 2 of © the petition 


3. Admits that the deficiencies es determined by the Comis ioner 
are in incone taxes for the calender year 1954 in the 
but denies the remain sgetions of paresraph 3 o 

4(a)-(). 


) end (b) of peragraph 4 of t re petition, 


S(s Admits the allegations of subparagragh (a) of peragract 


the petition, 
(o)-(c). For lack 3 nformation upon vhicl eh to predicate 


a belief, vespondert denies the ellegstions of subparegrapns (>) aad (c) 
of parageaph 


(d). Imits that petitioner ¥ wort an ordained, 


in 


SERVED JAN 13 1957 


Denies generally each and every allegation of the petition not 
admitted, qualified or denied. 
is prayed that the deficiency determined by the respondent 


epproved. 


: LESTER R. URETZ 
(Signed } RLL 


LESTER R. URETZ 
Chief Counsel 
Internal Revenve Service 


OF COUNSEL: 


J, Marvin Kelley 
Regional Counsel 
Stephen G. Merritt 
Attorney 
Internal Revence Service 
Room 8024 - 515 Rusk Avenue 


Houston, Texas 77002 


TAX COURT OF THE UNITED STATES 


W. ASTOR KIRK AND VIVIAN M. KIEK, 
Petitioners, 
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" COMMISSIONER OY INIEPNAL REVENUE, 


ON A a ae ee 


Respondent. 


STIPULATION OF FACTS 

It is hereby stipulated that, for the purpose of this case, the 
following statements may be accepted as facts and all exhibits referred 
to herein and attached hereto are incorporated in this stipulation and 
made a part hereof; provided, however, that‘ either ee may introduce 
other and further evidence not inconsistent with the facts herein 
stipulated. | 

1, W. Astor Kirk and Vivian M. Kirk, resided in Washington, D. C.; 
throughout tax year 1964 and resided in Austin, Texas when the petition 
was filed in this case. They filed a joint income tax return for tax 
year 1964 with the District Director of Internal Revenue, Baltiwere, 
Maryland, The parties to this stipulation attach a copy of the peti- 
tioners' retvrn for 1964 marked Joint Exhibit 1-A. 

2. That W. Astor Kirk, hereinafter referred to as petitioner, 
was not an ordained, commissioned, or licensed minister of the gospel 


in tax year 1964, That petitioner is a member of the Methodist Church, 


which religious denomination provides for ordination of its ministers. 
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Further, that petitioner has no intention as of this date of becoming 
an-oréained, comnissioned or licensed minister of the gospel in any 
religious denomination of whatsoever nature. 

3. During tax year 1964, petitioner was employed by the General 
Board of Christiaan Social Concerns of The Methodist Church (hereinafter 
referred to as Board). The Board has since its organization in 1960, 
adopted and has maintained in effect each year since, including tax year 
1964, a policy of providing a housing allowance for each of its profes- 
sional enployees. 

&. (a) The organization, powers, duties, and responsibilities of 
the Board are set forth in the 1964 edition of the Doctrines and Discip- 
lines of Tne Methodist Church Gerematrer referred to as the Discipline), 
at paragraph 1516 to paragraph 1541, inclusive. The parties to this stipula- 
tion attach a xerox copy of ceraen 1516 to paragraph 1541, inclusive, 


of the Discipline marked as Joint Exhibit 2-A. 


(b) During tax year 1964, the Board bmrores twelve professional 
staff persons: One general secretary, three associate gencral secretarics, 
and eight departmental directors. The Board maintained the following 
departmental units: Cotmaunications, Social Health, Social Welfare, Alcohol 
Probleas, Economic Life, Public Affairs, Washington Study Program, and 
Office for the United Nations. 


(c) During tax year 1964, petitioner was one of the twelve pro- 


fessional employees of the Board referred to above. Petitioner served as 


" girector of the Department of Public Affairs in the Board's Division of 


30 


Human Relations and Economic Affairs. The services provided by petitioner 
as an employce of the Board were not different in character from those 
.performed by the eleven remaining professional eaployees, nine of whon 
were ordained ministers in The Methodist Church. These services were not 
sacerdotal in character, nor did they involve the conduct of religious 
worship. : 
5. (a) The eeopceatored staff of the Board are required by the 

Discipline to promote, sponsor and administer sees 3 social research, 
" education, and action with respect to a broad range of social issues and 
problems, including the following: 


Race relations. 

Civil liberties. 

Public policy on education. 

Church and state relations. 

American foreign policy. 

United Nations and related international organizations. 
Disarmament and nuclear weapons control. 

Drug control. 

Foreign aid. 

Alcohol problems. 

Juvenile delinquency. 

Mental health. 

Problems associated with aging, population, planned parenthood. 
wena system and rehabilitation of criminals. 


() As conceived by the professional staff of the Board, the 
fundamental objectives of such programs of research, ¢ducation, and action 


are twofold: First, to affect in sone aeterminate way the formation and 


execution of social policy, beth in its public and private aspects, The 


tem "social policy" was defined as consisting of all community decisions 


Ln 
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and actions of public and private individuals and groups which authorita- 
tively allocate comaunity valves and resources. Second, an effort was 
made through programs of research, education, and action to influence 
‘patterns and structures of social relations, both public and private, in 
some detensinate waye : : 
(c) In promoting, sponsoring and administering programs of re~ 
search, education, and action, all of the required functions of the Board's 
professional enployecs, including those of taxpayer, may be subsumed under 


the following generic categories: 


(2) Finding of facts and gathering of data regarding social 
issues and problems. ; 


(2) Identification of social issues and problems that should 
receive the attention of churches, in their status as 
organized social groups in society. 


(3) Careful delineation of issues and problems. 
(4) Selection of appropriate courscs of action (i.c., efforts 
' to affect social policy and influence patteras and 


structures of social relations) from available alternatives. 


Establishnent of priorities, and allocation and expenditure 
of resources (human, material, and financial). 


Systematic evaluation of results of efforts over a definite 
period of timc. 


Periodic reporting of program results to members of the 
Board, thus insuring staff responsibility and accountability. 


Recomnendations to Board members with respect to future 
policy and needed changes in existing policies. 


(8) In the performance of the functions cited above, all of the 
Board's professional employees, including taxpayer, promoted, sponsored 


and conducted such specific activities as the following: Study conferences, 


hse 


workshops, seminars and other similar type meetings; giving lectures at 
institutions of higher education; writing articles for Dacionas publica- 
tions; preparing bibliographical materials dealing with particular social _ 
‘Issues and problems; supervising and engaging in applied social research — 
projects; assisting communities to resolve controversial problems and such 
as those related to racial, religious and ethnic Sige emai and pre~ 
paring documents, reports and testinony for presentation) to Federal, State 
and local legislative and administrative bodies. None of the foregoing 
activities nor any other activities required of the Board's professional 
staff involved rendering services of a sacerdotal character or the conduct of 
religious worship. 


(2) As director of the Board's public affairs department peti- 
| 


tioner was assigned responsibility for promoting, sponsoring and administer- 


ing programs of research, education, and action in the following social 


problem areas: Civil liberties and civil rights; church and state rela- 
: | 
tions; public policy on education; housing and urban affairs; legislative 


reapportionment; and group participation in the political process, 

6. As an employee of the Board, petitioner received a rental aauoconce 
from the Board in the amount of $2,624.97 in the tax year 1954, which sum 
was not reported as income by the petitioners in their 1964 joint incone 


tax return, although petitioners did make a fuli disciosure of the fact 


that such sum was not reported, This rental allowance was designated as 
rental allowance by the Board prior to payment, anc constituted a part of 
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the renuneration for the services rendered by the petitioner to the 


Board. 
J. The statutory notice erroneously states the sum of the rental 
allowance to be $3,000.00 in tax year 1964, whereas the correct rental 


allowance for said year is $2,624.97. é 
$8. That petitioners used the entire rental allowance in the amount 
of $2,624.97 to rent or otherwise provide a home during tax year 1964, 
9. That petitioner curred medicine and drug expenses in the 
amount of $430.16 during tax year 1964 in caring for their dependent 
father, Alex Kirk who is over 65 years of age. In addition, petitioners 
further incurred $187.20 of other medicine and drug expenses, together 


with gencral acdical expenses of $444.20 all of which were incurred 


during tax year 196+. 


WHE 


Petitioner 


Vosited by Meee 


Petitioner 


LESTER R. URETZ 
Chief Counsel 
Internal Revenue Service 


51 T. C. No. 8 


TAX COURT OF THE UNITED STATES 


W. ASTOR KIRK and VIVIAN M. KIRK, Petitioners v. COMMISSIONER 
OF INTERNAL REVENUE, Respondent — 


Docket No. 6333-66. Filed October 17 » 1968. 


Petitioner was employed by the General Board 
of Christian Social Concerns of the Methodist Church. 
He was not an ordained, licensed, or commissioned 
minister and performed no functions of a sacerdotal 
character. Held, under the facts, petitioner was 
not a minister of the gospel within section 107, 
I.R.C. 1954, and therefore not entitled to an ex- 
clusion for designated rental allowance paid to him 
by the Board as part of his compensation and used 
by him to furnish a home. 


W. Astor Kirk, pro se. 


Robert J. Curphy, for the respondent. 


OPINION 
TIETJENS, Judge: The Commissioner determined a deficien- 
cy in petitioners! Federal income tax for the taxable year 1964 


in the amount of $765.56. The only issue presented is whether 


oe 
petitioners may exclude from gross income a rental allowance 
paid to petitioner, W. Astor Kirk, by the General Board of 


Christian Social Concerns of the Methodist Church. The ex- 


a 
clusion is claimed under section 107(2), I.R.C. 1954. 


The facts have been fully stipulated and the case submit- 
ted under Rule 30. The stipulation of facts and the exhibits 
atteched thereto are incorporated herein by this reference. 

W. Astor Kirk and Vivien M. Kirk are husband and wife. 
They resided in Washington, D. C. during their taxable year 
1964 and filed a joint income tax return for that year with 
the district director of internal revenue, Baltimore, Maryland. 
They resided in Austin, Texas at the time they filed their pe- 


tition herein. 


W. Astor Kirk, hereinafter referred to as petitioner, 
was not an ordained, commissioned, or licensed minister of 
the gospel in the taxable year 1964. 

ring 1964 petitioner was employed by the General Board 
of Christian Social Concerns of the Methodist Church (herein- 


after sometimes referred to as the Board). The Board provides 


SST 


2. 
All statutory references are to the Internal Revenue Code 


of 1954 unless otherwise noted. 


She 
a housing allowance for each of its professional employees. 
Petitioner served on the Board as director of the Department 
of Public Affairs in the Board's Division of Human Relations 
and Economic Affairs. The services provided by petitioner 
were not different in character from those performed by eleven 
other professional employees of the Board, nine of whom were 
ordained ministers in the Methodist Church. These services 
were not sacerdotal in character, nor did they involve the con- 
duct of religious worship. : 


The professional staff of the Board is required by the 
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Discipline to promote, sponsor and administer programs of 


social research, education, and action with respect to a broad 


range of social issues and problems, including the following: 

Race relations. 

Civil liberties. 

Public policy on education. 

Church and state relations. 

American foreign policy. 

United Nations and related international 
organizations. 

Disarmament and nuclear weapons control. 

Drug control. 

Foreign aid. 

Alcohol problems. 

Juvenile delinquency. 

Mental health. 

Problems associated with aging, population, 
planned parenthood. 

Penal system and rehabilitation of criminals. 


i  , 


e Doctrines and Discivlines of The Methodist Church set forth 
the organization, powers, duties and responsibilities of the Board. 


=e 
As conceived by the professional staff of the Board, the 
fundamental objectives of such programs of research, education, 
ané action are twofold: First, to affect in some determinate 
way the formation and execution of social policy, both in its 
and private aspects. The term "social policy" was de- 
Sstine of all community decisions and actions of 
individuals and groups which authoritatively 
allocate community values and resources. Second, an effort 
was made through programs of research, education, and action 
atterns and structures of social relations, both 
ivate, in some determinate way. 


In promoting, sponsoring and administering programs of 


rch d@ucation, and action, all of the required functions 


vase 


the Board's professionel employees, including those of pe- 
may be sudsumed under the following generic categories: 


Finding of facts and gathering of data regarding 
social issues and problems. 

Identification of social issues and problems that 
should receive the attention of churches, in their 
status as organized social groups in society. 
Careful delineation of issues and problems. 
Selection of appropriate courses of action (i.e., 
efforts to affect social policy and influence 
patterns and structures of social relations) from 
available alternatives. 
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Establishment of priorities, and allocat on and 
expenditure of resources (human, material, and 
financial). 

Systematic evaluation of results of efforts over 
a definite period of time. 

Periodic reporting of program results to. ‘members 
of the Board, thus insuring staff responsibility 
and accountability. 

Recommendations to Board members with respect to 
future policy and needed changes in SES TEES 
policies. 


In the performance of the functions cited Sore all of 
the Board's professional employees, including petitioner, pro- 
moted, sponsored and conducted such specific activities as the 
following: Study conferences, workshops, Senter and other 
similar type meetings; giving lectures at institutions of high- 
er education; writing articles for national publications; pre- 


paring bibliographical materials dealing with particuler social 


issues and problems; supervising and engaging in applied social 


research projects; assisting communities to resolve controver- 
sial problems such as those related to racial, religious and 
ethnic discrimination; and preparing documents, Sener and 
testimony for presentation to Federal, state end local legis- 
lative and administrative bodies. None of the foregoing ac- 
tivities nor any other activities required of the Board's pro- 


fessional staff involved rendering services of a sacerdotal 


character or the conduct of religious worship. 
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As director of the Board's pudlic affairs department, pe- 
titioner was assigned responsibility for promoting, sponsoring 
and administering programs of research, education, and action 


in the following social problem areas: Civil liberties and 


civil rights, church and state relations, public policy on edu- 


cation, housing and urban affairs, legislative reapportionment, 
and group participation in the political process. 

As an employee of the Board, petitioner received a rental 
allowance from the Board in the amount of $2,624.97 in the tax 
year 1964, which sum was not reported as income by the peti- 
tioners in their 1964 joint income tax return, although peti- 
tioners did maxe 2 full disclosure of the fact that such sum 
was not reported. This rental allowance was designated as rent- 
al allowance by she Board prior to payment, and constituted 2 
part of the remuneration for the services rendered by the pe- 
titioner to the Board. The petitioners used the entire rental 
allowance of $2,624.97 to rent or otherwise provide a home 
during 1964. 

In his notice of deficiency, the Commissioner determined 


additional income in the amount of this allowance with the fol- 


lowing explanation: 


Tin 


It is determined that the $3, 000121 consider- 
ed by you in your income tax return as an excludible 
rental allowance qualifying under section 107 of the 
Internal Revenue Code of 1954 is not properly ex- 
cludible from income since you are not a "minister" 
within the meaning of section 107. Neither section 
107 nor any other section of the Internal Revenue 
Code of 1954 provides for an exclusion of the $3,000 
received by you and excluded from income reported by 
you in your return. Since you excluded the $3,000 
from gross income reported, gross income has been 
increased by $3,000. 


Section 61 defines gross income as all anon from whatever 
source derived, including (but not limited to) compensation for 
services. The rental allowance here was in the Datars of compen- 
sation and must be included in gross income unless a provision 
of the Code specifically excludes it. 

Section 107(2) provides that, in the case ofa minister of 
the gospel, gross income does not include the rental allowance 
paid to him as part of his compensation, to the extent used by 
him to rent or provide a home. The Board designated the $2,624.97 
received by the petitioner as rental allowance. This amount was 
actually used by the petitioner to provide a hone for himself 


and his family. Consequently, the Commissioner's narrow con- 


tention here is that the petitioner is not a "minister of the 


gospel" within the intendment of the statute. 


3 The parties have now stipulated that the correct amount 
actually received by petitioner as rental allowance was $2,624.97. 


De ise 

As commonly understood, "minister of the gospel" refers 
to a person who is ordained, commissioned, or licensed with 
the authority to perform sacerdotal functions, including the 
administering of the sacraments, preaching, and conducting 
religious services of worship. And "gospel" means glad tidings 
or message, teaching, doctrine, or course of action having 
certain efficacy or validity. Paragraph (2) of section 107 
appeared first in the Internal Revenue Code of 1954 to clarify 
the discrepancy between rental allowances paid by congrega- 
tions and residences actually furnished by them. As to the 
latter case, paragraph (1) of section 107, originally section 


213(b)(11) of the Revenue Act of 1921, had excluded from gross 


income the rental value of a dwelling house furnished to a 


minister of the gospel as part of his compensation. 

Section 1.107-1, Income Tax Regs., provides that in order 
to qualify for the exclusion, the rental allowance must be pro- 
vided as remuneration for services which are ordinarily the 
duties of a minister of the gospel. Section 1.1402(c)-5(b) (2), 
Income Tax Regs., provides that "service performed by a minis- 
ter in the exercise of his ministry includes * * * the control, 


conduct, and maintenance of religious organizations (including 
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the religious boards, societies, and other integral agencies 
of such organizations), under the authority of a religious 
body constituting a church or church acroninaetonke More spe- 


cifically, subparagraph (ii) provides: | 

Service performed by a minister in the control, 
conduct, and maintenance of a religious organization 
relates to directing, managing, or promoting) the ac- 
tivities of such organization. Any religious organ- 
ization is deemed to be under the authority of a 
religious body constituting a church or church denomi- 
nation if it is organized and dedicated to carrying 
out the tenets and principles of a faith in accordance 
with either the requirements or sanctions governing 
the creation of institutions of the faith. The term 
"religious organization" has the same meaning and ap- 
plication as is given to the term for income tax pur- 
poses. 


There can be no serious question that the Roe in 
this case falls fairly wee the bounds of the requirement of 
performing services which are ordinarily the duties of a minis- 
ter. Indeed, nine of the eleven persons performing these same 
services were in fact ordained ministers of the Methodist Church. 


Te Board clearly constitutes a religious organization which 
| 


was formally dedicated to carrying out the tenets of the Meth- 


odist faith in accordance with the requirements or sanctions 
governing the creation of institutions of the faith. The Doc- 


trines and Disciplines of The Methodist Church set forth the 
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tenets of Methodism and clearly establish the Board of Chris- 
tian Social Concerns as an institution dedicated to the spread- 
ing of the "sospel"--the glad tidings or message of Methodism: 
BOARD OF CHRISTIAN SOCIAL CONCERNS 
Section I. Purpose and Names 


1516. Through all of its history Methodism has 
sought to relate the gospel which it has preached 
to the life of its members and to the communities 
in which they have lived. It has sought to follow 
Christ in bringing the whole of life, with its ac- 
tivities, possessions, and relationships, into con- 
formity with the will of God. To lift up before the 
members of the church and also the secular world the 
Christian concern for personal, social, and civic 
righteousness, to analyze the issues which confront 
the nation and the world as well as the local com- 
munity and the person, and to propose Christian lines 
of action, there shall be a Board of Christian Social 
Concerns. The board shall be incorporated. 


§1517.. Board members and executives of the board 
shall speak and act in the true freedom of forgiven 
men. Truth is possible when controversies, expected 
because of human differences, are conducted in Chris- 
tian love. The board is expected to speak to the 
chureh its convictions, interpretations, and concerns. 
Recognizing the freedom of all Christian men, the 
board never presumes to speak for the whole church. 


Granting that petitioner performed services that are ordi- 


narily the duties of a minister of the gospel, another require- 


ment of the regulations is that petitioner be a minister of 


eo el” eo 


the gospel. Specifically the regulations require him to be 


"a duly ordained, commissioned, or licensed minister of a 
_ehurch or a member of @ religious order." We have recognized 
that the purpose of this reference in the regulations is to 
exclude self-appointed ministers. Abraham A. Salkov, 46 T.C. 
190 (1966), at page 196. As we said in Salkov, certainly the 
minister must be ordained, commissioned, or licensed. As in- 
terpreted by this Court in Salkov, the words "guly ordained, 
commissioned or licensed" are stated in the disjunctive. The 
regulation does not say only "ordained." It also says "com- 
missioned or licensed." "Commission" means the act of commit- 
ting to the charge of another or an entrusting; and "license" 
means an official document giving permission to engege in a 
specified activity. Salkov, supra, page 197. petitioner is 

a member of a church which provides for the ordination of 
ministers. He does not claim to be ordained. Nor is he "li- 
censeda" in the sense that he has any official document or other 
indicia of permission, formally conferred upon him, to perform 
sacerdotal functions. We do not think he is "commissioned." 


No congregation or other body of believers was committed to 


\ 
NN 
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his charge. The duty of spreading of the gospel, either by 
sermon or teaching, was not formally entrusted to his care. 
Petitioner here is merely a non-ordained church employee. 
Robert D. Lawrence, 50 T.C. 494 (1968). Furthermore, all the 
services performed by petitioner in this case were of secular 
nature. 

Perhaps the extended attention given above is unneces- 
sary. We feel, however, that petitioner's obvious sincerity 
deserves some answer, even though his stipulation that he "was 
not an ordained, commissioned, or licensed minister of the 
gospel in tax year 1964" and "has no intention as of this date 


of becoming an ordained, commissioned or licensed minister of 


the gospel in any religious denomination of whatever nature" 


is enough to deny him the claimed ecelasions 

Petitioner argues further that he is entitled to the ex- 
¢lusion provided in section 107 in spite of the fact that he 
is not a "minister of the gospel." 

If we understand him, petitioner argues that because the 
ordained employees of the Board claimed exclusion of the rental 
allowance--considering themselves as performing duties of a 


minister in their administration of a religious organization 
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within the meaning of the quoted regulation--that it vi 
constitutionally impermissible for the Counissioner to dis- 
criminate against petitioner by denying him the same privilege 
solely on the ground that petitioner is not an ordained, com 


missioned, or licensed minister of the gospel. 


To this effect, he contends that the Commissioner's regu- 


lations have created a class of employment--i.e., administration 
and maintenance of religious organizations enesucne directing, 
managing or promoting the activities of such eee that 
it is with respect to that class of employment that the rental 
allowance is excludable; that petitioner is engeged in such em- 
ployment (as are the nine ordained ministers whose exclusions 
apparently have not been challenged by the Commissioner), and 
that the exclusion is denied hin solely because he is not a 
minister. This argument misconceives the funetion of section 
107 and the regulations enacted thereunder. 

The exclusion is not provided to a broad class of persons 
from which petitioner is excluded solely because he is not a 


minister. The exclusion is granted by legislative grace to 


ministers of. the gospel alone. All persons who are not ministers 


SS 
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are denied this grace, including the Commissioner of Internal 
Revenue and the Judges on this Court. The Commissioner has 
not unconstitutionally discriminated against the petitioner by 
denying him the benefit of an exclusion he has not shown him- 
self entitled to. 
Even so, argues petitioner, we should hold that section 

107 violates the Constitution for the reason that it tends 
toward the esteblishment of religion. That is an interesting 
inquiry. We refuse to pursue it, however, because petitioner 


would not be entitled to the exclusion in any event. 


Decision will be entered 


under Rule 50. 


TéX COURT OF WHE UNITED St 


W. ASTOR KIRK and 
VIVIAN M. KIRK, 


Petitioners A 


ve 


Docket No. 6333-66 


COMMISSIONER OF INTZRRAL REVENUE, 


a a 4 Se 


Respondent. 
DECISION | 
Pursuant to the opinion of the Court filed October 17, 1968, end 


incorporating herein the fects recited in the respondent ‘s computation 
as the findings of the Court, it is 


ORDERED end DECIZED: het there is a deficiency in income tax due 
from the petitioners for the taxable year 196% in the exount of $557.33. 


Enterea: NOV 2 6 1968 


* * * * * 


It is kereby stipulated that the foregoing decision is in accordance 
with the opinion of the Court and the respondent's computation, eng thet 
the Court my enter this decision, without prejudice to the right of either 
party to contest the correctness of the decision entered herein. 


< 


Petitioner 


{Signed } LESTIN R. URETZ 
TESTER R. URSTZ, 
Chief? Counsel, 
Internsi Revenve Service. 
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TAX COUNT OF THE UNITED STATES 


Washington, D. C. 


W. ASTOR NIRK and 
VIVIAN M. NIRS, 


Petitioners 


v. Docket No. 6333-66 


COMMISSIONER OF INTERNAL REVENUE, 


SS eed 


Respondent 
NOTICE OF APPEAL 
hat W. Astor Kirk and Vivian M. Kirk hereby 
appeait to the United States Court of Appeals for the District of Columbia 
Circuit from the decision of this Court entered in the above captioned 
proceeding on the 26th cay of November 1968 with respect to the tax 
titioners for the taxable year 1964. 
Notice is hereby further given that the deficiency ORDERED and 


DECIDED in the said decision of this Court, plus accrued interest, has 


been remitted to the Government in lieu of filing an appeal bond, said 


renittance being made in accordance with a letter of instructions from 


the Appellate Division of the Internal Revenue Service dated January 22, 


February 19, 1969. PENS 
W. ASTOR KIRK 
Petitioner 


fe, 


Pree 


VIVIAN M. KIRX 
Petitioner 


4530 Coanecticut Avenue, N.W. 
Apartment No. 202 
Washington, D. C. 20008 


IN THE UNITED STAGES COURT OF APPZALS 
FOR THE DISTRICT OF COLUDIA 


W. ASTOR KIRK and 
VIVIAN M. KIRK, 


Petitioners-fppeliants 


Ve 


@.C. Doczet No. 6333-66 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent~Appelice 


STIPULATION OF VENUE 


aS 


It is hereby stipulated and agreed by end between the perties 
thet, pursuant to Section 7:82(b) of the Internal Revenue 
1954, the decision of the Tax Court in the evove-cntitled 
be reviewed by the United States Court of Appe2is for the 


of Columbia. 


Petitioners-Apoellants 


Respendendt-Anvcllee 


fey of Maren, 1% 


THE WESLEY THEOLOGICAL SEMINARY 
OF THE METHODIST CHURCH 
4400 MASSACHUSETTS AVENUE, N. W. 
WASHINGTON, D. C. 20016 


OFFICE OF THE DEAN 


October 27, 1966 


Dr. W. Astor Kirk 

Methodist Commission on Church-Government Relations 
P. O. Box 1528 

Austin, Texas 78767 


Dear Dr. Kirk: 


In response to your letter of October 20, I would answer 
the two questions raised as follows: 


1. As ordinarily understood both in theological dis- 
course and customary usage, the phrase, "minister 
of the gospel," refers exclusively to a concept 
of the Christian faith. The term "gospel" means 
good news. A minister of the gospel is a witness 
to the good news of the coming of Jesus Christ. 


2. I am sure that no Jewish rabbi would want to be 
called a minister of the gospel. 


It seems to me highly unfortunate that the. code of the . 
Internal Revenue Service should make the kind of specifi- 
cation you have quoted. If the intent is to make certain 
provisions regarding clergymen, then other and broader 
terminology must be employed or else a series of different 
terms to designate different kinds of professional full- 
time religious leaders. 


L. Harold DeWolf 


No. 22,901 


—_—_—_—_—_——— 
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ve 


COMMISSIONER OF INTERNAL REVENUE, 


Appellee 


ON. APPEAL FROM THE DECISION OF THE 


TAX COURT OF THE UNITED STATES 


BRIEF FOR THE APPELLEE 


United States Court of Ap JOHNNIE M. WALTERS, 
for the District of Columbia Ci i Assistant Attorney General. 


LEE A. JACKSON, 


FLED Jun 3 1969 | LESTER B. SNYDER, 
LOUIS M. KAUDER, 
Attorneys, 
Nat haw. OF Leous Department of Justice, 
CtER< 4 Washington, D.C. 20530. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,901 
W. ASTOR KIRK and VIVIAN M. KIRK, 
Appellants 
v. 
COMMISSIONER OF INTERNAL REVENUE, 


Appellee 


ON APPEAL FROM THE DECISION OF THE 


TAX COURT OF THE UNITED STATES 


BRIEF FOR THE APPELLEE 


STATEMENT OF THE ISSUES PRESENTED 


ihe Whether the Tax Court correctly construed Section '107(2), 


Internal Revenue Code of 1954, which excludes from gross income rental 
allowances paid to "ministers of the gospel," to exclude from 
its purview employees of religious organizations who are not ministers. 
2. Whether the Tax Court correctly determined that it had no 
jurisdiction to entertain a challenge to the constitutionality of 
Section 107(2), Internal Revenue Code of 1954, from a taxpayer whose 
tax liability would not be affected by a holding that the provision 
is unconstitutional. 
This case has not been previously before this Court under the 


same or similar title. 


i 
STATEMENT OF THE CASE 

This is an appeal from a proceeding in the Tax Court brought to 
seek a redetermination of a tax deficiency determined against 
individual taxpayers, W. Astor Kirk and Vivian M. Kirk, _1/ in the 
amount of $557.33. (JA 29.) zh The decision of the Tax Court was 
entered on November 26, 1968. (JA 29.) Taxpayer's notice of appeal 
to this Court was filed on February 24, 1969. (JA 2.) Pursuant to 
Section 7482(b)(2), Intermal Revenue Code of 1954, taxpayer and 
counsel for the Commissioner stipulated that the decision of the Tax 
Court may be reviewed by this Court. (JA 31.) Jurisdiction is 
conferred on this Court by Section 7482 of the Internal Revenue Code of 
1954. The opinion of the Tax Court (JA 15-28) is reported at 
51 T.C. 66. 

The facts as stipulated by the parties (JA 9-14) and found by the 
Tax Court (JA 15-20) may be summarized as follows: 

In 1964, the tax year here in question, taxpayer was employed by 
the General Board of Christian Social Concerns of the Methodist Church 
(hereinafter referred to as the Board). He was one of twelve profes- 
sional employees of the Board, and served as director of the Department 
of Public Affairs in the Board's Division of Human Relations and 
Economic Affairs. Taxpayer was not then and is not now an ordained 


minister of the Methodist Church. While nine of the other eleven 


_1/ Vivian M. Kirk is a party to this proceeding only by reason of the 
filing of a joint return with her husband. Hereinafter the term 
taxpayer refers only to W. Astor Kirk. 


_2/ "JA" references are to the appendix of the parties filed with 
taxpayer's brief. 
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professional employees of the Board were ordained ministers of the 
Methodist Church, taxpayer's services as an employee of the Board were 
not different in character from those performed by the other eleven 


employees, including the ordained ministers. (JA 9-11.) 


The professional staff of the Board was required to promote, 


sponsor and administer programs of social research, educatian and 
action with respect to a broad range of social issues and problens. 
(JA 11.) The Board's professional employees, including eee 
sponsored and conducted workshops and seminars, gave Seceeres and 
wrote articles in connection with the Board's over-all objectives. 
None of the activities of taxpayer or of the other exployees of the 
Board involved services of a sacerdotal character or the Roneere of 
worship. (JA 12-13.) 
It was the practice of the Board to provide housing and allowances 
for all of its professional employees. (JA 10.) Taxpayer wecesved 
such an allowance in the amount of $2,624.97 in 1964. (JA 13.) The 
allowance was designated by the Board as rental allowance prior to 
payment and constituted a part of the remuneration for the services 
rendered by taxpayer for the Board. (JA 13-14.) Taxpayer excluded 
the rental allowance from his gross income on his tax aera for 
1964. (JA 13.) The Commissioner of Internal Revenue asserted a 
deficiency against taxpayer based in part upon his determination that 
the rental allowance constituted taxable gross income to arava 
within the meaning of Section 61 of the Code and was not excludable 
from income. (JA 20-21.) Taxpayer sought a redetermination of the 
deficiency in the Tax Court, which sustained the Commissioner's 


determination. (JA 15-28.) Taxpayer has appealed. 


ae 
SUMMARY OF ARGUMENT 

Rue Section 107(2), Internal nevenue Code of 1954, excludes from 
the gross income of “a minister of the gospel * * * the rental 
allowance paid to him as part of his compensation * * *,"' Taxpayer 
concedes that he is not a minister within the meaning of the statute, 
but seeks to exclude from his income the rental allowance paid to him 
by his employer, an agency of the Methodist vhurch, for his performance 
of services in'the general fields of human reiations and social 
research. The statute, however, is unambiguous; it permits of no 
extension of its exclusion to persons who are no: ministers, irrespective 
of any identity as a practical matter between the actual work of non- 
ministers and the work of others who, as ministers received and may 
exclude from income rental allowances from the same employer. 

2. Taxpayer contends that the granting of a tax benefit to 
ministers in the form of an exclusion from income of rental allowances 
while he is denied the same benefit is unconstitution.1. The Tax 
Court correctly refused to entertain taxpayer's contenzion. The 
wnconstitutionality of Section 107(2) could not affect taxpayer's tax 
liability and, therefore, could not affect the deficien:y asserted 
against him because he does not come within its terms. Since the 
Tax Court's jurisdiction extends only to the redeterminetion of tax 
deficiencies, and not to questions of constitutionality ‘which might 
affect the tax liability of persons other than the taxpavrer against 
whom a particular deficiency is asserted, the Tax Court properly 


declined to consider taxpayer's constitutional arguments. Those 


arguments likewise should not be considered by this Court. 
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ARGUMENT 


THE TAX COURT CORRECTLY HELD THAT TAXPAYER, A 
LAYMAN, WAS NOT ENTITLED TO EXCLUDE FROM GROSS 
INCOME, PURSUANT TO SECTION 107(2), INTERNAL 
REVENUE CODE OF 1954, THE RENTAL ALLOWANCE 
PAID TO HIM BY HIS EMPLOYER, A SOCIAL SEKVICE 
AGENCY AFFILIATED WITH THE METHODIST CHURCk, AS 
PARTIAL COMPENSATION FOR HIS NON-MINISTERIAL 
SERVICES FOR THE AGENCY 


A. Introduction 

Taxpayer is a layman employed in 1964 by the General Board of 
Christian Social Concerns of the Methodist Church. The Board is a 
social service agency and taxpayer's functions for it were entirely 
secular. The Board, in 1964, provided each of its twelve prdfessional 
employees with a rental allowance, designated as such. Taxpayer seeks 
to exclude the rental allowance from his gross income on the ground 
that the statutory exclusion from gross income of rental allowances 


paid to ministers must, for constitutional reasons, be extended to hin. 


Taxpayer appears in this Court pro se, as he did below. | He does 


not expressly contend in his brief either that, as a matter of statutory 


construction, the exclusion of rental allowances from gross income 


as set forth in Section 107(2), Internal Revenue Code of 1954, _3/ 
| 


_3/ Section 107 provides: 


SEC. 107. RENTAL VALUE OF PARSONAGES. 
In the case of a minister of the gospel, gross 
income does not include-- 


(1) the rental value of a home furnished 
to him as part of his compensation; or 

(2) the rental allowance paid to him as) 
part of his compensation, to the extent used 
by him to rent or provide a home. 


(26 U.S.C. 1964 ed., Sec. 107.) 


applies to non-ministers who perform social service functions for 
churches, or that the statute as drawn is unconstitutional. His 
argument, expressed more ambiguously, is that the Commissioner has 
unconstitutionally denied him the tax benefit which ministers enjoy 
operation of Section 107(2). In order intelligently to respond to 
taxpayer's presentation, we infer from his argument the following 
underlying contentions: 

I. Taxpayer may not constitutionally be denied the rental 
allowance exclusion conferred by statute on ministers; 

2. Section 107(2) should be construed as liberally as possible 
to reach taxpayer's situation so as to avoid unconstitutionality, and 
it is amenable to such a construction; and 

3. If Section 107(2) may not be construed to reach taxpayer's 
case, it is wuconstitutional and taxpayer is entitled to the rental 
allowance which the provision extends only to ministers. 

The Commissioner submits that Section 107(2) yields only the 
construction properly given it by the Tax Court--i.e., the statutory 
exclusion for rental allowances applies only to ministers and to no 
other employees of churches or religious organizations, including the 


present taxpayer. Given that construction of the statute, no further 


issue remains. The Tax Court has no jurisdiction to entertain 


constitutional controversies which do not affect the tax liability of 


the taxpayer raising the issue. 
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B. The Tax Court correctly held that the 


exclusion of rental allowances from gross 
income provided by Section 107(2) of 


the Code applies only to ministers and 
not to lay employees of church organizations 


The terms of Section 107(2), Internal Revenue Code of 1954, are 
unambiguous. The section provides that "In the case of a ninteces of 
the gospel, gross income does not include * * * (2) the rental : 
allowance paid to him as part of his compensation, to the extent used 


by him to rent or provide a home."" Since taxpayer stipulated that he 


(JA 9) "was not an ordained, commissioned, or licensed minister of the 


gospel in tax year 1964" and that he (JA 10) “has no intention as of 
this date of becoming an ordained, commissioned or licensed minister of 
the gospel in any religious denomination of whatsoever nature," the 


| 
Tax Court could reach no conclusion other than that he was not entitled 


to the Section 107(2) exclusion. _4/ Moreover, the Tax Court, 


_4/ Treasury Regulations on Income Tax (1954 Code), Section 1. 107- -l(a), 
provide in part that: 


8 1.107-1 Rental value of parsonages. 


(a) * * * (2) * * * In order to qualify for the 
exclusion, the home or rental allowance must be 
provided as remuneration for services which are 
ordinarily the duties of a minister of the gospel. 
In general, the rules provided in § 1.1402(c)-5 
will be applicable to such determination. * * * 


* * * 


(26 C.F.R., Sec. 1.107-1.) 


Treasury Regulations Section 1.1402(c)-5, referred to in Treasury 
Regulations Section 1.107-1(a)(2), repeats the language of the Internal 
Revenue Code, Section 1402(c)(4), which excludes from the self-: 
employment provisions of the social security tax "the performance of 
service by a duly ordained, commissioned, or licensed minister of a 
church in the exercise of his ministry." See Treasury Regulations, 
Section 1.1402(¢)-5(a). 
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independently of the stipulation, reviewed the facts and concluded 
that in no event did they support taxpayer's claim to the Section 
107 exclusion. (JA 16-21, 28.) 

It is necessary here to emphasize the narrow reach of Section 107 
and its unambiguous application exclusively to ordained ministers. 
Because taxpayer's contention is that he may not constitutionally be 
denied an exclusion from income allowed to ministers, one solution, 
if that contention is sound, would be to construe the statute to 
include him and thus avoid the constitutional question. Thus taxpayer's 
argument would’ appear to draw upon the rule of construction that "as 
between two possible interpretations of a statute, by one of which it 
would be unconstitutional and by the other valid, * * * [the court's] 
plain duty is to adopt that which will save the act." Labor Board v. 
Jones & Laughlin Steel Corp., 301 U.S. 1, 30 (1937). Section 107 in 
this context, however, yields only the reading given it by the Tax 
Court, and taxpayer's constitutional argument may not induce a different 


construction of the provision. _5/ 


5/ The narrow scope of Section 107 is exemplified by the particular 


circumstances in which the Commissioner and the Tax Court have held 


the section inapplicable. For example, it does not apply to one who 
is a full-time duly commissioned "minister of education” at a Baptist 
Church (Lawrence v. Commissioner, 50 T.C. 494 (1968)), nor does it 
apply to ordained ministers who perform administrative and educational 
functions for a religious organization which does not operate (Treasury 
Regulations, Section 1.1402 (c)-5(b)(2)) “under the authority of a 
religious body constituting a church or church denomination." Rev. 
Rul. 63-90,-1963-1 Cum. Bull. 27. The Commissioner has ruled that 
cantors in the Jewish religion are not ministers within the meaning of 
Section 107, but the Tax Court has disagreed. Compare Rev. Rul. 61- 
213, 1961-2 Cum. Bull. 27, with Salkov v. Commissioner, 46 T.C. 190 
(1966). Even’ the latter decision, however, emphasizes the extensive 
sacredotal functions of the cantor in justification of the court's 
extension of the statute to cover him. 46 T.C., pp. 195-196. 
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Cc. The Tax Court had no jurisdiction to 
entertain taxpayer's constitutional claim 


Having correctly concluded that taxpayer is not entitled to exclude 
his rental allowance from gross income under the terms of Seeeion 107 (2), 
the Tax Court refused to consider his further contention that the 
statute as construed is unconstitutional, on the ground that taxpayer 
(JA 28) “would not be entitled to the exclusion in any ence! Despite 
taxpayer's repetition of his constitutional arguments here (Br. 8-21), 
this Court should likewise refuse to consider then. Whatever their 
merits, the Tax Court had no jurisdiction to entertain them and, 
therefore, this Court likewise may not do so. 

Section 6214, Internal Revenue Code of 1954, provides that "The 
Tax Court shall have jurisdiction to redetermine the correct amount of 


the deficiency" asserted against the petitioning taxpayer by the 


Commissioner in a statutory notice of deficiency. See Section 6212(a), 


Internal Revenue Code of 1954. The Tax Court has no jurisdiction to 


consider and decide issues which do not bear on the particular 
deficiency which is before it. Commissioner v. Gooch Co., 320 U.S. 

418 (1943); Empire Ordnance Corp. v- Harrington, 102 U.S. App. D.c. 14, 
249 F. 2d 680 (1957); Glowinski v. Commissioner, 100 U.S. App; D.C. 212, 
243 F. 2d 635 (1957). Here taxpayer seeks a redetermination of a 
deficiency which the Commissioner grounded on taxpayer's failure to 
include in gross income the rental allowance paid him by his employer. 
His contention, however, is that the exclusion he seeks may not 
constitutionally be allowed to ministers and not to him. If that 
contention is sound, however (and we deny its soundness, see P- 12, 


infra), there is no basis in law for the extension of the exclusion to 
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taxpayer. At best, taxpayer's contention raises only the issue of 
whether Section 107 should be declared unconstitutional and the 
Commissioner enjoined from permitting other taxpayers to rely on its 
provisions. Resolution of that issue, however, would not alter the 
deficiency which the Commissioner has asserted against this taxpayer. 
Thus the Tax Court correctly held that it could not reach the 
constitutional questions raised by taxpayer. And, because this Court's 
jurisdiction to review decisions of the Tax Court (see Section 7482(a), 
Internal Revenve Code of 1954) does not extend to issues beyond those 
properly considered by the Tax Court itself, this Court likewise is 
jurisdictionally barred from considering taxpayer's constitutional 
claim. Vandenberge v. Commissioner, 147 F. 2d 167 (C. A. Sth, 1945), 
certiorari denied, 325 U.S. 875. 

Taxpayer argues that the denial to him of the rental allowance 
exclusion granted to ministers who perform the same functions as he 
does (i.e., his ministerial colleagues on the staff of the Board of 
Christian Social Concerns of the Methodist Church) violates the due 
process clause of the Fifth Amendment (Br. 10-17) and also violates 
the establishment of religion clause of the First Amendment in that 
it rests a statutory benefit exclusively on one's religious status 
(Br. 17-21). Exclusions and deductions from gross income, however, 
are essentially matters of legislative grace. Interstate Transit 
Lines v. Commissioner, 319 U.S. 590, 593 (1943); Sheridan-Wyoming Coal 
Co. v. Helvering, 75 U.S. App. D.C. 166, 125 F. 2d 42, 46 (1941). 
While such statutory benefits may not be grounded on factors 


constitutionally forbidden, it is not the province of the courts, 


including the Tax Court to extend these benefits beyond the limits set 
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by Congress. See Standard Oil Co. v. United States, 338 F. 24 4, 8 

(C. A. 2d, 1964); Schubert v. Commissioner, 286 F. 2d 573 Gate 4th, 
1961); Luehrmann's Estate v. Commissioner, 287 F. 2d 10, 15 (. A. 8th, 
1961). If Section 107 confers a benefit on ministers upon grounds 
which violate the Constitution, then Section 107 may be aectares 
unconstitutional in a forum appropriate to that purpose and see the 
claim of one who has standing to raise the question. Fere, however, the 
inclusion of taxpayer's rental allowance in his gross income is required 
not by Section 107 but by Section 6l1(a) of the Code, which racindes in 
gross income "all income from whatever source derived, tnetadine kkk 
(1) Compensation for services, including fees, commissions, ind similar 
items." Thus the invalidity of Section 107 would not alter payers 
tax liability and the Tax Court properly refused to consider the issue. 


Moreover, if Section 107(2) violates the establishment of religion 
clause because it confers a benefit grounded on religious eraceee 
that defect would not be cured by extending the benefit to taxpayer, 
even if that relief were otherwise appropriate. Taxpayer seeks the 
extension of Section 107(2) to him precisely on the ground of his own 
religious status--i.e., his professional affiliation with the Methodist 
Church. If the statutory exclusion were thus extended, the alleged 
constitutional defect would merely be magnified, not cured. 

Taxpayer is not without a forum in which to raise the issue he 
seeks to litigate here. Taxpayers, qua taxpayers, may bring actions 
in federal district courts to challenge the expenditure of funds for 


purposes which they allege contravene the Establishment of Religion Clause 


of the First Amendment. Flast v. Cohen, 392 U.S. 83 (1968); Protestants 


and Other Americans, etc. v. Watson, 407 F. 2d 1264 (C.A. Dice, 1968). 


An underlying premise of taxpayer's presentation here is that the 
exclusion from gross income of rental allowances for ministers is the 
equivalent of an expenditure or other direct benefit conferred by law. 
While that premise is not free from doubt, a federal district court, 
and not the Tax Court, is the appropriate forum in which the issue 
may be presented and in which taxpayer's standing to litigate the 
substantive constitutional claims discussed in his brief may be 
resolved. _6/ 

If, despite the foregoing, this Court agrees with taxpayer that he 
may raise his ‘substantive constitutional issues in this proceeding, we 
submit that the case should be remanded to the Tax Court for further 
proceedings in which the Commissioner may more fully develop the 
factual record upon which the issues must turn, and in order that this 
Court may have the benefit of a lower court determination of those 
issues. In short, this Court in no event should reach and decide the 


constitutional issues not treated by the Tax Court. _7/ 


_6/ We would'note, however, that it is not at all clear that taxpayer, 
having failed'to secure a determination that he is constitutionally 
entitled to the exclusion granted by Section 107, would wish to deny 
the exclusion to others. 


_7/ The nature of the Commissioner's defenses to taxpayer's constitu- 
tional challenge would necessarily call for further development of the 
record. Taxpayer's due process argument (Br. 10-13) rests on an alleged 
identity of circumstances between himself and other persons who, he 
alleges, have the benefit of the Section 107 exclusion. Whether this 
premise is factually correct requires a further showing than has here- 
tofore been made. Moreover, the standard imposed on one alleging 

an unconstitutional discrimination in a taxing statute is a stringent 
one; the issue in such cases is (Welch v. Henry, 305 U.S. 134, 135 
(1938)) “whether the thing taxed falls within a distinct class which 
may rationally be treated differently from other classes" or whether 
the alleged discrimination is (Magnano Co. v. Hamilton, 292 U.S. 40, 

44 (1934)) “so arbitrary as to compel the conclusion that it does not 
involve an exertion of the taxing power, but constitutes, in substance 
and effect, the direct exertion of a different and forbidden power, as, 
for example, the confiscation of property." (continued) 
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CONCLUSION 
The decision of the Tax Court should be affirmed. 


Respectfully submitted, 


JOHNNIE M. WALTERS, 
Assistant Attorney General. 


LEE A. JACKSON, 

LESTER B. SNYDER, 

LOUIS M. KAUDER, 
Attorneys, 
Department of Justice, 
Washington, D.C. 20530. 


JUNE, 1969. 


CERTIFICATE OF SERVICE 
| 
It is hereby certified that service of this brief has been made 


the appellant, appearing pro se, by mailing four copies thereof on 


| 
this day of June, 1969, in an envelope, with postage prepaid, 


properly addressed as follows: 
Mr. W. Astor Kirk 
4530 Connecticut Ave., N.W. 
Apartment No. 202 
Washington, D.C. 20008 


_7/ (continued) 

Insofar as taxpayer's contention rests on the establishment of 
religion clause, the test is whether the challenged legislation has a 
(Abington School Dist. v. Schempp, 374 U.S. 203, 222 (1963)) “secular 
legislative purpose and primary effect that neither advances nor 
inhibits religion." On this ground, too, the record is entirely 
inadequate for resolution of the issue raised. To note the nature of 
the required investigation, however, is to demonstrate the impropriety 
of conducting such a proceeding in the Tax Court. 
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I. Misconception and Misunderstanding of Appellee 


In his Brief, passim (e.g. p. 6), the Commissioner misconceives and 
1 
misunderstands the essence of appellants' complaint in this case. In 


summary, the gravamen of that complaint may be stated as; follows: 


First. The Commissioner's determination discriminates against taxpayer. 


Said discrimination results from the fact that, for purposes of income 


lyivian M. Kirk is a party to this proceeding only by reason of the 
filing of a joint return with her husband. Hereinafter the term taxpayer 
refers only to W. Astor Kirk. 


taxation, the Commissioner treats taxpayer's rental allowance differently -- 
to the financial disadvantage of taxpayer -- from the treatment accorded 
rental allowances received by other employees of taxpayer's employer. (See 


ellants' Original Brief, pp. 6-7). 
P 


Second. The discrimination against taxpayer is not related to or sup- 
portive of any legitimate public purpose within the competence of the Com- 
missioner to effectuate. Therefore, that discrimination is arbitrary, 
unreasonable, and hence impermissible. (Appellants' Original Brief, pp. 8, 


10-12, 13-17, 18-19, and 21-22). 


Third. The Tax Court is not required to enforce a determination of 
the Commissioner if that determination involves an arbitrary, unreasonable, 


or unfair discrimination against taxpayer. 


Fourth. The specific relief sought is an order which will “prohibit 
the Commissioner from arbitrarily and unreasonably discriminating against 
— = 2 
/taxpayer/.” (JA 6). ~ ~ 


II. Class of Professional Service Involved 


Apparently in pursuit of an objective to implement Section 107(2) of 


3 
the I.R.C. of 1954 (26 U.S.C.A. #107(2)), the Commissioner has identified 


and designated the types of employment that will qualify a rental allowance 


ee 


23a" references are to the Appendix of the parties filed with tax- 
payer's Original Brief. 


3gection 107(2) of the I-R.C. of 1954 provides that 


"In the case of a minister of the gospel, gross income 
does not include * * * (2) the rental allowance paid to 
him as part of his compensation, to the extent used by him 
to rent or provide a home." 


for exemption from taxation. Sections 1.107-1 and 1.1402\(c)-5(b)(2) of 


Income Tax Reaniactonse specifically designate four types of professional 
service which are considered "ministerial" for purposes of Section 107 (2) 
of the I.R.C. of 1954. They are (1) the performance of teaching and admin- 
istrative duties at theological seminaries, (2) the ministration of 
sacerdotal functions, (3) the conduct of religious worship, and (4) the 
direction or organizations within a church or church aencerinarkone Thus 
the regulations "do not attempt to say what a ‘minister’ is, but only what 
a 'minister' does." Salkov v. Commissioner of Internal ieveree 46 T.C. 


190 (1966), p. 195. 


Notwithstanding any insinuations to the contrary in| the Commissioner's 
Brief, only the fourth class of professional service listed above ("direct- 
ing, managing, or promoting the activities" of a religious organization) 
is involved in the instant case. (See Appellants‘ original Brief, pp. 3, 


and 10-13). 


Appellants contend that the Commissioner is not required by Section 
107(2) of the I.R.C. of 1954 to designate the fourth clase of professional 
service as employment which qualifies a rental allowance; for exemption 
from taxation. If in the exercise of his administrative discretion, how- 
ever, he does make that designation, the Commissioner is then precluded 
from making determinations which involve invidious discrimination against 


an employee like taxpayer in the instant case. 


In view of the large number of non-ministers now engaged in directing, 


4eor the pertinent provisions of Sections 1.107-1 and 1.1402 (c)-5(b) (2) 
of the Income Tax Regulations see Appellants’ Original Brief, pp. 2-3. 


. - i 5 
managing, and promoting the functions of religious organizations, an 


ecclesiastical status of minister of the gospel does not provide a reason- 
able or fair criterion for determining whether to grant tax exemption of a 
rental allowance received for performance of that type of professional ser- 
vice. Directing, managing, and promoting the activities of a national 
administrative organization of a church or church denomination are not 
functions of the pastoral ministry of an ordained, commissioned, or licensed 


minister of the gospel. Cf. Rev. Rul. 65-124, 1965-1 C.B. 60. 


III. De Facto Discrimination Against Taxpayer 


Nowhere in his Brief does the Commissioner deny that his determination, 
which was upheld by the Tax Court, involves de facto discrimination against 
taxpayer. (Appellants’ Original Brief, pp- 7-8). A conclusion can properly 
be drawn from appellee's Brief that the Commissioner recognizes, but for 
unexplained reasons refuses to acknowledge explicitly, the existense of de 


facto discrimination against taxpayer. 


The Commissioner's determination means, in fact, that taxpayer's income 


tax liability is greater than that of his fellow employees with the same 


i 


sone report has shown, for example, that in 1965 more than 68,000 


non-ministers were employed by all of the boards, agencies, and institutions 
related to the Methodist Church. According to that report, no less than 15 
of the national administrative boards and agencies of the Methodist Church 
had a combined total of 3,028 non-clergy employees; at least 75 of the 
health and welfare agencies (including homes and facilities for the aging) 
of the Methodist Church had a combined total of 40,132 non-clergy employees; 
and no less than 88 institutions of higher education (universities, colleges, 
theological seminaries) related to the Methodist Church had an aggregate 
total of 24,938 non-clergy employces. See U.S. Congress, House Committec 

on Ways and Means (89th Cong., Ist Sess.), Hearings on H.R. 8282, Pt. 4, 

p- 1608. 


5 
taxable income (as defined in 26 U.S.C.A, #63), not considering any rental 
allowances. In other words, taxpayer's otherwise taxable income is in- 
creased by the amount of his rental allowance, while the otherwise taxable 
incomes of his colleagues who are ministers are not increased by their 


rental allowances. 


Iv. Impermissibility of Discrimination Against Taxpayer 


Neither the Commissioner, in his Brief, nor the Tax ‘Court, in its 
Opinion (JA 15-28), considered the central issue of this case. That issue, 
stated interrogatively, is as follows: In the context of the facts of 
this case, are the degree and character of the Commissioner's discrimination 


against taxpayer impermissible? 


Appellants contend that the Commissioner's discrimination against tax- 
payer is impermissible, that it contravenes rights guaranteed to taxpayer 


by both the First and Fifth Amendments of the Constitution. Appellee, before 


the Tax Court and in his Brief filed with this Court, has callously ignored 


that basic contention of appellants. 


Relevant judicial authority clearly indicates that governmental 
determinations which treat individuals, groups, or classes of persons dif- 


ferentially are not permissible unless they meet three essential standards: 
| 


(1) The actions involved must not be arbitrary, unreasonable, or grossly 
unfair; (2) the discrimination inherent in such actions must be unavoidable 


or incidental consequences of pursuit of a proper public objective within 


the ‘competence of government to effectuate; (3) the actions must be an 


integral part of chosen means that are reasonably related to the legitimate 


end pursued. (See Appellants’ Original Brief, p. 14). 


Appellee has the burden of proving to this Court that the discrimina- 
tion against taxpayer involved in his determination conforms to those 


judicially recognized standards of constitutional legitimacy. 


WV. Jurisdiction of the Tax Court 


Contrary to appellee's contention in his Brief (pp. 9-10), appellants 
do not believe that the Tax Court is without jurisdiction to decide whether 
or not the determination of the Commissioner, in the instant case, is 


vitiated by impermissible discrimination. 


In Golden Rule Church Association v. Commissioner, 41 T.C. 719 (1964), 
the Tax Court assumed that where the issue is properly presented to it, 
that tribunal my "consider whether the possible unconstitutionality of a 
decision denying exemption would be a factor in determining the outcome" 


of the case. Id., p. 731. Emphasis added. 


Appellants contend, in opposition to the apparent contention of the 
Commissioner in his Brief (pp. 9-10), that the Tax Court is not required 


to give effect to a determination of the Commissioner if it finds that 


such determination involves arbitrary, unreasonable, or unfair discrimina- 


tion against 2 taxpayer. 


In the Golden Rule Church Association case, supra, the Tax Court did 
refuse to uphold a determination of the Commissioner which involved im- 
permissible discrimination against a religious organization. The Tax Court 


explained that: 


If other religious organizations, solely because 
they are religious organizations, would not be tax- 
able on timber sale proceeds such as those here sought 
to be taxed, then we doubt that petitioners can be 
taxed on this same transaction simply because their 


religious doctrine is in part unorthodox. Id,, at 
pp. 729-730. Emphasis added. : 


After commenting on a similar opinion in a case decided much earlier, 


the Tax Court asserted: 


We have grave doubts that a contrary conclusion 
would be permissible under the Constitution of the 
United States. It is a violation of the first) amend- 
ment to discriminate between religious organizations. 

* * * Although tax benefits such as exemptions may be 
matters of legislative grace * * * nevertheless, 2 
denial of such benefits granted to others of essentially 
the same class may well rise to the level of an uncon- 
stitutional discrimination. Id., at p. 729. | Emphasis 
added. 

In Salkov v. Commissioner of Internal Revenue, supra, the Tax Court 
again, as recently as 1966, refused to uphold a determination of the Com- 
missioner which involved discrimination against an individual taxpayer. 
The Commissioner's determination was found to be unreasonable and grossly 
unfair in that, if it were to prevail, it "would deny to! members of the 


| 
Jewish religion the right to structure the organization of their congrega- 


tion according to the principles and tenets of their faith." Id., at p. 197. 


It is far too late in the day for the Comiaetonecic state or in- 
sinuate that the Tax Court is without authority to ascertain whether or not 
his determination in the instant case is vitiated because of impermissible 
discrimination against taxpayer. That issue was enacts presented to the 
Tax Court in appellants’ Petition (JA 4, paragraph 4) and in appellants’ 


Briefs (original and reply) filed with that Court. That issue is properly 


presented to this Court on appeal from the decision of the Tax Court. 


resolution here is essential to the proper disposition of this case. 


VI. Relief Sought 


In his Brief (pp. 9-12) the Commissioner misconceives the relief 
prayed for by appellants. The specific relief sought is an order which 
will “prohibit the Commissioner from arbitrarily and unreasonably discrim- 


inating against /taxpayer/." (JA 6). 


Both the appellee (Brief, p. 9) and the Tax Court (JA 28) are in 
error in contending that in order to substantiate a claim to the relief 
sought taxpayer must show that he is "entitled" to exclude his rental 


allowance under the terms of Section 107(2) of the I.R.C. of 1954. 


What taxpayer must prove is an entirely different proposition. In 
essence, taxpayer has the burden of proving that he is "entitled" to have 
his rental allowance treated no differently from the treatment of the 
rental allowance of any other employee of his employer, unless a differential 
treatment can be justified as directly and substantially supportive of a 


legitimate public objective within the competence of the Government to 


effectuate. 


Appellants have substantiated that proposition (Appellants' Original 


Brief, passim,'e. g. p- 15-17) . They have shown that they are "entitled" 
to relief from arbitrary, unreasonable, or grossly unfair discrimination 


by the Commissioner. 


~ 


CONCLUSION 


The decision of the Tax Court should be reversed. 
Respectfully submitted, 


W. ASTOR KIRK 
VIVIAN M. KIRK 
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APPELLANTS IN THE ABOVE-ENTITLED CASE PETITION this Court for a 
rehearing of this case on the following grounds: 

(1) That this Court in its decision of March 9, 1970 misapprehended 
the fundamental and primary interest of appellants in this case. 

(2) That this Court, in the said decision, has incorrectly construed 
the scope of 26 U.S.C. #6213, with respect to the type of issues which a 


taxpayer may raise in a petition for a redetermination of a deficiency 


determination against hin made by the Commissioner of Internal Revenue. 


IN SUPPORT THEREOF, appellants respectfully show unto this Court 


the considerations contained hereinbelow in this Petition. 


I. Primary Interest of Appellants 


Using criteria of ecclesiastical law and practice, the government 


has, by statute (26 U.S.C. #107(2)) and by administrative regulations 

(26 C.F.R. #1.107-1 and 26 C.F.R. #1.1402(c)-5), defined ai class of tax 
free rental allowances. The rental allowance received by appellant” is 
excluded from that class. Appellant initiated this proceeding to secure 
judicial review of the de facto discrimination against him, as a taxpayer, 
which is involved in exclusion of his rental allowance from the govern- 


ment's defined class of tax free rental allowances. 


From the beginning of this case appellant has raised only one funda- 
mental, relevant and timely constitutional issue: 


(1) Is the discrimination against him consistent with due 
process requirements of the Fifth Amendment? 


(2) Does the discrimination against him result in a ‘contra- 
vention of First Amendment limitations with respect to 
an establishment of religion? 


Because of the particular procedure utilized to raise the constitu- 


tional issue presented in this case, this Court has apparently misappre- 


hended the primary interest of appellant. 


Appellant's primary interest is to secure judicial determination of 
the substantive issue whether or not the discrimination against him is 
constitutionally impermissible. Appellant is entitled to! have that basic 
issue resolved judicially. And that issue can be resolved by this Court 
independently of any consideration of the question whether or not an ap- 
propriate remedy exists in the event that discrimination is found to be 


constitutionally impermissible. 


Wyivian M. Kirk is a party to this proceeding only by reason of 
the filing of a joint return with her husband. Hereinafter the term 
"appellant" will refer to W. Astor Kirk. 


~ 3. 

Appellant's basic-contention is that it is constitutionally imper- 
missible for government to employ an ecclesiastical status as an exclusive 
or definitive criterion to delineate a class of tax free rental allowances. 


Where such action is taken, a recipient of a rental allowance who does 


not possess the governmentally prescribed ecclesiastical status, may chal- 


lenge the discrimination against him by utilizing the procedure afforded 


in 26 U.S.C. #6213. 


In the instant case, the Commissioner is in error in not interpreting 
First and Fifth Amendment strictures as prohibiting him from employing the 
ecclesiastical status "minister of the gospel" as a criterion to delineate, 
on behalf of the government, a class of tax free rental allowances. Ap- 
pellant, in his Petition to the Tax Court, assigned as an error the Com- 
missioner's "interpretation of law which denies . . . W. Astor Kirk- the 
right not to be arbitrarily and unreasonably discriminated against," with 
respect to the delineation of a class of tax free rental allowances. And 
appellant's prayer to the Tax Court was that it "Prohibit the Commissioner 
from arbitrarily and unreasonably discriminating against .- - W. Astor 
Kirk" regarding the matter of defining a class of tax free rental allow- 


ances. - 


II. Holding of Court Affecting Scope of 26 U.S.C. #6213 


De facto discrimination against appellant exists by virtue of the 
fact that the government has (for reasons undisclosed to appellant) defined 
a class of tax free rental allowances which excludes the rental allowance 
received by him. The deficiency in appellant's 1964 tax return exists 
solely because the Commissioner proceeded on an interpretation of law 


which assumes that said discrimination is constitutionally permissible. 


4. 


Appellant has challenged the Commissioner's assumption with respect to 


the constitutionality of that discrimination. 


At the time of the initiation of this case, the only practical pro- 
cedure available to appellant is that incorporated in either 26 U.S.C. 
#6213 or 26 U.S.C. #7422. Appellant elected to utilize the procedure 


prescribed in 26 U.S.C. #6213. 


If appellant correctly understands the Court's dectaton of March 9, 
1970, its practical effect is to bar utilization of a proceeding for a 
redetermination of a deficiency, as prescribed in 26 U.S.C. #6213, to 
challenge the constitutionality of a determination of Pee commientonere 
(It would appear that the Court's decision also bars poctii challenge 
under 26 U.S.C. #7422.) Appellant respectfully disagrees! with this 


Court's viewpoint that, of necessity, 26 U.S.C. #6213 must be so construed 


as to produce that result. 


Suppose that section 107(2) of the Internal Revenue Code of 1954 
(26 U.S.C. #107(2)) provided that in the case of a white person a rental 
allowance may be exempted from taxation, and suppose appellant stipulated 
that he was a Negro; in that premise, would appellant be precluded from 
utilizing 26 U.S.C. #6213 to challenge the Renssiriona® validity of the 
discrimination made in the statute? 

: 

Or what if the statute or the administrative regulations provided 
that in the case of a Roman Catholic a rental allowance 7 be exempted 
from taxation, and what if appellant stipulated that he ik a Morman; 


then, would he be barred from asking this Court to determine whether or 


not the discrimination against him was constitutionally impermissible? 


Assume arguendo that the government's class of tax free rental 
allowances was defined to consist only of those received by employees who 
reside in the suburbs of a metropolitan area. If appellant stipulated 
that he received 'a rental allowance but resided in an inner city ghetto, 
would the discrimination against him be beyond judicial review of this 


Court in a proceeding initiated under 26 U.S.C. #6213? 


Would a female emplovee of a religious organization who received a 


rental allowance be precluded from utilizing the procedure prescribed in 
26 U.S.C. #6213 to challenge the constitutionality of a statute which 
defined a class of tax free rental allowances as including only those 


received by male employees? 


The March 9, 1970 holding of this Court would require an affirmative 
answer to each of the foregoing questions. Appellant respectfully con- 
tends that this Court's holding with respect to the scope of 26 U.S.C. 
#6213 is in error. Specifically, this Court erred, appellant believes, 
in holding, in effect, that a taxpayer against whom a deficiency determi- 
nation has been made may not utilize the procedure prescribed in 26 U.S.C. 
#6213 to challenge the constitutionality of any substantial discrimina- 


tion against him which is involved in the deficiency determination. 


This Court's decision assumes that although de facto discrimination 
may be involved in a deficiency determination, the taxpayer affected 
adversely thereby is barred from utilizing 26 U.S.C. #6213 to secure 
judicial review of that discrimination. The only exception, according 
to this Court's decision, would be where the taxpayer is able to show that 


he would derive a direct and immediate financial benefit from a judicial 


declaration that the discrimination against him is constitutionally 


impermissible. 


Appellant has a direct, personal and primary interest in a judicial 


resolution of the actual controversy over whether or not the government's 
. 1 


class of tax free rental allowances, from which his rental allowance is 


excluded, is a proper class in a constitutional sense. Nothing in the 
language or legislative history of 26 U.S.C. #6213 explicitly compels an 


interpretation thereof which would preclude appellant from presenting 
| 


that issue for judicial review in a petition for redetermination of a 


deficiency. 


As a taxpayer appellant voluntarily disclosed that he treated his 


rental allowance for tax year 1964 as if it were included in the _govern- 

ment's class of tax free rental allowances. It is a matter of elementary 
fairness that a sincere and cons¢ientious taxpayer have a ceedy access to 
a judicial forum for the resolution of a controversy over the validity of 


discrimination against him, which is involved in a deficiency determina- 
| 


2/ 


tion made by the Commissioner.— 


2/the following chronology of events will serve to place this case 
in its proper perspective insofar as this Petition is concerned: 
~ 


(1) On December 16, 1965, appellant received a Notice indicating 
the government's "findings" and "proposed adjustments" of! his tax 
liability for tax year 1964. 


(2) On January 7, 1966, appellant filed a "protest!' challenging 
the constitutionality of the de facto discrimination against him which 
would result from effectuation of the government's proposed action. In 
his protest, appellant explicitly challenged the constitutional legit- 
imacy of the government's exclusion of his rental allowance from the 
legislatively and administratively delineated class of tax free rental 
allowances. 


7. 


Appellant has a direct, personal and primary interest in judicial 
resolution of the! actual, and justiciable, controversy in this case. That 
controversy revolves around a questionable government policy or program 
which discriminates against him, and many other persons similarly situated. 
There are literally thousands of persons who, like appellant, receive 
rental allowances’ which are excluded from the government's class of tax 
free rental allowances. (See Reply Brief of Appellants, p. 4, n. 5). 

They have an interest in the outcome of this litigation. Moreover, the 
hundreds of organizations which prewide rental allowances for all of their 
employees have more than a casual concern for the resolution of the con- 
stitutional issue involved in this controversy between appellant and the 


government. 
The plain fact of the matter is that the government, by means of a 


(3) On July 7, 1966, the government advised appellant that a con- 
ference had been arranged with the Appellate Division of the Internal 
Revenue Service, and that he would be "afforded an opportunity to present, 
in an informal manner, facts, arguments, and legal authority" to support 
his “contentions.” At the conference with the Appellate Division, ap- 
pellant did in fact present arguments and cite legal authority to support 
his contentions that it is constitutionally impermissible for the govern- 
ment to exclude his rental allowance from the government's class of tax 
free rental allowances, at least for the reasons given by the government. 


" (4) On September 7, 1966, appellant received a letter stating: 
"The Appellate Division cannot consider the constitutionality of a Federal 
taxing statute in settling a case. Since the constitutionality of section 
107 of the Internal Revenue Code was your only argument, a statutory notice 
will be issued shortly." 


(5) On September 8, 1966, appellant was served a statutory notice 
of deficiency with respect to his tax return for tax year 1964. 


(6) On November 21, 1966, appellant filed his Petition with the 
Tax Court, as prescribed in 26 U.S.C. #6213 and the applicable rules of 
that Court. In his briefs in support of that Petition, appellant ex- 
plicitly challenged the constitutionality of using ecclesiastical criteria 
to delineate a class of tax free rental allowances from which class his 
rental allowance was excluded, either legislatively or administratively. 


: | 8. 
deficiency determination, compels appellant to render his rental allowance 


for taxation, while deliberately relieving other rental allowance recipients 


of that burden, and the relief is granted solely on ecclesiastical grounds, 


without any indication of the public interest that is promoted thereby. 

The action of the government, in this regard, involves de facto discrimina- 
tion against appellant. Neither the express language of 26 U.S.C. #6213 
nor its legislative history reveals an intent to put argos of discrimi- 
nation beyond judicial scrutiny in a proceeding for redetermination of a 


deficiency. 


It would be a caricature of the judicial function to confine this 
Court's cognizance, under 26 U.S.C. #6213, to reviewing only the correct- 
ness of a deficiency determination exclusively, in the instant case, in 
terms of its consistency with a government "policy" or "program" which 


itself is constitutionally suspect. 


In a footnote to its decision, this Court alluded to the case of 

Flast v. Cohen, 392 U.S. 83 (1968). In that case, the Supreme Court in- 
dicated quite clearly, for the first time since the Frothingham v. Mellon, 
262 U.S. 447 (1923), doctrine, that there may be a nexus Secmcen a plain- 
tiff's standing to raise a constitutional question and the nature of the 
constitutional question he is permitted to raise. It would seem that the 
requisite nexus exists in this case. For the primary aaeecese of appellant 
here is to secure judicial determination of the substantive issue whether 
or not the challenged discrimination against him is constitutionally im- 
permissible. If Flast_v. Cohen had been decided prior toi the institution 


of this case, appellant probably would have brought an action, as a tax- 


payer, to challenge the permissibility, under Fifth and First Amendment 


9. 


strictures, 2 government fiscal policy of granting tax exempt status only 


to rental allowantes received by "ministers of the gospel," or by the 
’ y 


clergy as a class. Since the Supreme Court has, subsequent to the initiation 


of this case, provided a less rigid procedural rule, it would not seem 
inappropriate for this Court to give effect to the spirit and fair intent 


of that rule in the case at bar. 


FOR THE REASONS HEREINABOVE SET FORTH, the appellants respectfully 


implore this Court to grant a rehearing of this case. 


BECAUSE OF THE WIDESPREAD INTEREST in the constitutional issue herein 
involved, and in view of the national significance of the government policy 
or program challenged, appellants hereby suggest the appropriateness of a 


rehearing en banc. 
WHEREFORE, it is prayed that this Petition be granted. 


March 21, 1970. 


Respectfully submitted, 


U 


W. ASTOR KIRK 


VIVIAN M. KIRK 


4530 Connecticut Avenue, 
Apartment #202 


Washington, D. C. 20008 
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Honorable Johnnie M. Walters 
Assistant Attorney General 
Tax Division 

Department of Justice 
Washington, D. C. 


W. ASTOR KIRK 
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